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SUBJECT

This will be the initial briefing on a proposed legislative package that would enable King County to acquire additional property interests within the Eastside Rail Corridor (Corridor). 

SUMMARY

The proposed legislative package consists of three pieces of legislation. Two additional ordinances have not yet been transmitted.[footnoteRef:1] The three transmitted pieces include: [1:  The additional ordinances still to be transmitted would authorize the Executive to enter into Intergovernmental Property Transfer Agreements with the cities of Redmond and Kirkland, both of which now own property within the Corridor.] 


	2012-0352
	Supplemental appropriation totaling approximately $2 million to fund immediate trail capital and maintenance needs 

	2012-0353
	Purchase and Sale Agreement authorizing the acquisition of portions of the Eastside Rail Corridor from the Port of Seattle

	2012-0354
	Reciprocal Coordination and Cooperation Covenant Agreement (RCCCA) with Puget Sound Energy 



The proposed legislative package would authorize King County to acquire the Port’s remaining interest[footnoteRef:2] in approximately 15.6 miles of the Corridor south of Woodinville, and acquire a trail easement from the Port over an additional 3.9 miles from Woodinville north.  [2:  The Port’s interest in the Corridor varies from segment to segment depending on the real property interests that the railroads acquired when assembling the Corridor during the late 19th and early 20th centuries. In some places, the railroads acquired fee title; in others, they acquired easements. By way of shorthand, this report sometimes uses the words “fee” to encompass the entire set of Corridor real estate interests that BNSF conveyed to the Port in 2009. ] 


The County would pay the Port an amount up to[footnoteRef:3] $15.8 million for these property interests. The County would be credited for the $1.903 million it paid the Port in 2009 for a Public Multipurpose Easement in the Corridor, bringing the outstanding balance to $13.897 million. The County would be given 36 months to pay the Port in full and would pay interest on the outstanding balance at 2.8% compounded annually. More information about the terms of the proposed Purchase and Sale Agreement can be found later in this staff report and in the summary in Attachment 5. [3:  The purchase price would be based on an appraisal of the property interests to be purchased. ] 


This is the first briefing on this legislative package, and will provide a preliminary, high-level overview of the proposal within the context of the history of the Eastside Rail Corridor since the Burlington Northern Santa Fe (BNSF) Railway Company first declared its intention of selling it in 2003. 

BACKGROUND

Eastside Rail Corridor. The Corridor is part of the Woodinville Subdivision, a 42-mile rail corridor that extends from Renton to Snohomish, passing through Newcastle, Bellevue, Kirkland, Woodinville, and portions of unincorporated King County (called the Main Line), with a spur (called the Redmond Spur) that extends 7-plus miles from Woodinville to Redmond.

The legislation before you relates to a portion of the Main Line from Renton to Brightwater (from mileposts 5.0 to 27.4) and a segment of the Redmond Spur (from mileposts 0.0 to 3.4).[footnoteRef:4] Per the proposed legislation, the County would purchase the Port’s remaining property interests in the Corridor from milepost 5.0 to milepost 23.8 that are not already owned by other entities, as well as the Port’s remaining interest in the Spur from milepost 0.0 to approximately milepost 3.4. The County would also purchase a trail easement over a portion of the Corridor that will remain in Port ownership, from Woodinville north to Brightwater (from mileposts 23.8 to 27.4). The map in Attachment 8 provides a visual representation of the Corridor and the effects of the proposed legislation. [4:  The milepost numbering on the Redmond Spur is separate from and independent of the milepost numbering on the Main Line of the Corridor; hence, for example, milepost 5.0 on the Main Line is different from milepost 5.0 on the Redmond Spur.] 


History: 2003-2007. In 2003, BNSF announced its intent to divest itself of the Woodinville Subdivision, including the Redmond Spur. BNSF asked if there was public interest in maintaining and preserving this corridor for transportation purposes. 

In 2005, through Ordinance 15233, the Council authorized the Executive to investigate purchasing the Corridor directly from BNSF. The ordinance allocated a refundable deposit of $3.5 million, as well as $300,000 toward title research, environmental analysis, and other due diligence. 

At the same time, the Puget Sound Regional Council (PSRC) secured grant funding to perform a detailed, regional study of the Corridor and its potential for transportation and trail use. The PSRC study, which was published in May 2007,[footnoteRef:5] recommended that an interim regional multipurpose trail be developed along the Corridor south of Woodinville, while preserving the Corridor in public ownership for transit uses.  [5:  BNSF Corridor Preservation Study, Final Report, May 2007, Prepared for Puget Sound Regional Council by HDR.] 


Negotiations continued for several years. Various transactional approaches were considered. Ultimately, in May 2008, through Ordinance 16084, the Council authorized the County to participate in a three-party transaction between the County, BNSF, and the Port of Seattle (Port). 

Under that transaction, BNSF would convey title to the Corridor to the Port rather than the County. The transaction contemplated that a portion of the Corridor (the “Northern Portion”) would remain in interstate freight rail service. The remainder (the “Southern Portion,” which includes the Redmond Spur) would be “railbanked” under the federal National Trails Act, which is also known as the Rails to Trails Act, 16 U.S.C. §1247(d). For its part, the County would acquire a public multipurpose easement over the railbanked portions of the Corridor for $1.903 million. 

Ordinance 16084 also established the principle of dual use for the corridor in that all parties agreed that the corridor would be reserved for commuter and non-interstate freight rail purposes, as well as public trail purposes that provide for both recreational and alternative transportation uses. This principle has remained a policy lens for briefings and analytic review of subsequent proposed agreements and plans. 

In addition to acquiring a multipurpose easement, the three-party transaction contemplated that the County would become the “Interim Trail User”[footnoteRef:6] for railbanking purposes, and would acquire BNSF’s right to reactivate freight rail over the railbanked portions of the Corridor. The County also received a right of first refusal to acquire the Corridor from the Port. [6:  As the Interim Trail User, the County is subject to legal obligations imposed by Section 8(d) Rails-to-Trails Act, 16 U.S.C. § 1247(d) and 49 C.F.R § 1152.29,  as implemented through the Notices of Interim Trail Use (NITUs) for the various parts of the Corridor issued by the Surface Transportation Board (“STB”), and also the Trail Use Agreement entered into between BNSF and the County, and the STB-required Statement of Willingness to Accept Financial Responsibility (“SWAFR”). Pursuant to the Rails to Trails Act, all interim uses of railbanked corridors are subject to reactivation of potential interstate freight rail service.] 




The three-party transaction was completed in December 2009. Stemming from that transaction, the Corridor may be conceptually divided into two distinct units based on planned use:

· The Northern Portion consists of the area on the Main Line corridor running north from Woodinville to Snohomish (mileposts 23.8 to 38.25). The Northern Portion is still used for freight. The Port retained the title to the Northern Portion, and railway company GNP has a freight rail easement over it.  

· The Southern Portion, which is no longer actively used for freight, was railbanked with the County as the federally designated Interim Trail User. The Southern Portion consists of:
· The Main Line from Woodinville south to Renton (mileposts 23.8 to 5.0); and
· The Redmond Spur from Woodinville to Redmond (mileposts 0.0 to 7.3).

As a result of the 2009 three-party transaction, freight uses are protected on the Northern Portion of the Corridor. The Southern Portion may be used for trail, high capacity transportation and other interim purposes, including but not limited to utilities. Pursuant to railbanking and the Rails-to-Trails Act, however, all uses of railbanked corridors are subject to possible future reactivation for interstate freight rail service.

To accommodate and plan for the dual use of the corridor, the Interlocal Agreement attached to Ordinance 16084 also contained an agreement to jointly carry out a formal, multi-agency process, referred to as the Regional Planning Process, to pIan and recommend appropriate uses of the corridor. This Regional Planning Process was never realized, due in large part to a number of transactions related to easements and fee ownership that each occurred independently and were not part of a coordinated planning process.

November-December 2009. In recognition of the value of the Corridor to jurisdictions and entities throughout the region, as well as the Port’s interest in divesting itself of the Southern Portion, which includes the Redmond Spur, the County and the Port along with four other parties – Sound Transit, the City of Redmond, Puget Sound Energy, and the Cascade Water Alliance – signed a non-binding Memorandum of Understanding (MOU). The MOU envisioned a multi-party allocation approach to protect the dual use of the Corridor and to determine the ownership and/or easements along it.

Pursuant to the MOU, the partners anticipated that each of them would purchase some form of interest in the Corridor from the Port. Preliminarily, the partners estimated that they would acquire interests in roughly the proportions shown in Table 1. 


TABLE 1
	Eastside Rail Corridor Conceptual Contributions
2009 Non-Binding MOU

	Port of Seattle purchase price for corridor
	$81.59 million

	King County[footnoteRef:7] [7:  Total includes $1.9 million paid for easement, was anticipated to cover fee purchase of Corridor.] 

	$27.5 million

	Puget Sound Energy
	$13.7 million

	Sound Transit
	$13.7 million

	Cascade Water Alliance
	$9.17 million

	City of Redmond
	$8.25 million

	Total anticipated contributions from partners
	$72.32 million

	

	Port of Seattle anticipated contribution for its remaining ownership rights
	$9.27 million



In December 2009, through Ordinance 16738, the Council authorized the Executive up to $26.5 million in negotiating authority to purchase additional property rights in the Corridor as contemplated in the MOU. When the Executive completed the negotiations, effectuating legislation was to be transmitted that included how the transaction would be funded. Proposed Ordinance 2012-0353 (Purchase and Sale Agreement) represents the culmination of the negotiations authorized under Ordinance 16738.

2010-present. Following the 2009 Memorandum of Understanding, the Port of Seattle sold property interests to a number of entities. 

· The City of Redmond purchased 3.9 miles of the Redmond Spur within the Redmond city limits (Spur mileposts 3.4 through 7.3) for $10 million in June 2010.

· Puget Sound Energy acquired a utility easement in December 2010 over all parts of the Corridor owned by the Port on both the Main Line and the Redmond Spur (though not on the portion of the Spur owned by the City of Redmond) for $13.5 million.

· Sound Transit completed transactions in April 2012 to: 
· Acquire fee ownership on a 1.1-mile segment of the Main Line in Bellevue (from mileposts 12.4 to 13.5); 
· Acquire a high capacity transportation easement over all other portions of the Main Line south of Woodinville (mileposts 5.0 to 23.8) and from milepost 0.0 to 3.4 on the Redmond Spur; and
· Acquire a light rail easement from the City of Redmond for mileposts 3.4 to 7.3 of the Redmond Spur.

· The City of Kirkland in April 2012 acquired fee ownership of 5.5 miles on the Main Line Corridor within the Kirkland city limits (mileposts 14.8 to 20.3) for $5 million.

ANALYSIS

The proposed legislative package would complete ownership interests in the Corridor resulting from the 2009 MOU. Through the proposal, the County would: 

· Acquire the Port’s remaining interest in approximately 15.6 miles of the Corridor, covering:
· The areas of the Main Line between mileposts 5.0 and 23.8 not already owned by Kirkland or Sound Transit; and 
· The area of the Redmond Spur not owned by Redmond.

· Acquire a trail easement over approximately 3.9 miles north of Woodinville (mileposts 23.8 to 27.4) in the Northern Portion of the Corridor that is currently being used for freight transit. The trail easement would be subject to (junior to) the existing freight rail easement and other existing uses of the Northern Portion.

The County would pay the Port an amount up to $15.8 million for these property interests. The County would be credited for the $1.903 million it paid the Port in 2009 for its easement, bringing the outstanding balance to $13.897 million. The County would be given 36 months to pay the Port in full and would pay interest on the outstanding balance at 2.8% compounded annually. 

The proposed legislative package consists of three pieces of legislation. We anticipate additional legislation concerning two separate but related transactions (one with the City of Redmond; another with the City of Kirkland), but that legislation has not yet been transmitted. As such, the three proposed ordinances presently before you are:

· Supplemental appropriation. Adoption of the Purchase and Sale Agreement (Proposed Ordinance 2012-0353) would result in the County acquiring the Port’s remaining interest in the railbanked portion of the Corridor and trigger immediate operational costs for the County. Proposed ordinance 2012-0352 would authorize supplemental appropriations totaling approximately $2 million from special use permit application fees, a PSRC Federal Highway Administration grant, reserves held in the Real Estate Excise Tax (REET) 1, and General Fund financial plans. This supplemental appropriation would be used to cover the costs the County would incur upon assuming ownership of the Corridor, including immediate maintenance needs, one-time capital costs to secure the Corridor, and costs to manage third-party permits, licenses, and franchises in the Corridor.

· Purchase and Sale Agreement. Proposed ordinance 2012-0353 would authorize the Executive to execute a Purchase and Sale Agreement with the Port for up to $15.8 million (discounted by the $1.9 million the County paid for its easement in 2009). Through the proposed Purchase and Sale Agreement, the County would purchase: 

· The Port’s remaining interest in the Southern Portion of the Corridor (both on the Main Line and the Redmond Spur) in the areas not already owned by Redmond, Kirkland, or Sound Transit; and

· An additional trail easement in the Northern Portion of the Corridor from Woodinville to Brightwater, which is not railbanked and remains an active freight rail corridor.

The County would have 36 months in which to pay the Port the remaining $13.9 million and would pay interest on the outstanding balance at 2.8% compounded annually. Payment could be accomplished either through a cash payment or with property. If property is proposed as payment, an appraisal and review process would be followed, beginning with a list of properties that can be found in Exhibit C of the Purchase and Sale Agreement in Attachment 3 of this packet. Members of the Council staff team are just beginning to review these elements of the transaction. More information about the terms of the proposed Purchase and Sale Agreement can be found in Attachment 5.

In sum, the County would acquire the Port’s remaining interest in railbanked portions of the Corridor where the County already has a trail easement, and which are not now owned by another entity; and the County would acquire an additional trail easement on the freight rail portion of the Corridor north of Woodinville. 

Under the legal doctrine of merger, the County’s 2009 multipurpose easement would automatically terminate (or, more precisely, merge into the title acquired from the Port) in those areas where the County acquires the Port’s remaining interest in the Corridor.[footnoteRef:8] With assistance from the Prosecuting Attorney’s Office, Council staff members are reviewing the implications of the doctrine of merger. In the areas where Kirkland, Sound Transit, and Redmond have already purchased portions of the Corridor from the Port, the County’s 2009 multipurpose easement would remain in force unless replaced by a new agreement.  [8:  The County permit and easement interests would merge with its fee interest in areas where the County purchases fee interest. This is noted in the proposed Purchase and Sale Agreement at §9.] 


· Agreement with Puget Sound Energy. Proposed ordinance 2012-0354 would authorize the Executive to execute a Reciprocal Coordination and Cooperation Covenant Agreement (RCCCA) with Puget Sound Energy (PSE). The RCCCA would establish a framework within which the County and PSE would coordinate trail and utility planning in the areas in which the County would acquire the Port’s interest. This agreement is intended to provide greater certainty to the County on the location of the regional trail (and to preserve the trail’s priority vis-à-vis PSE’s utilities) and also to preserve the County’s ability to maintain and expand its existing wastewater facilities in and along the Corridor.

· Interlocal Agreements with the cities of Redmond and Kirkland. As understood by staff, these agreements, which had not yet been transmitted to the Council as of the time this report was printed, would cover the areas of the Corridor owned by Redmond and Kirkland respectively. Through these agreements, as staff understands their intention, the County would relinquish its existing in-city trail easement rights and assign its rights under the Trail Use Agreement with BNSF as to the in-city segments of the Corridor, in return for: 

(1) A covenant from each city to develop a public trail consistent with railbanking standards and the Conservation Futures Tax (CFT) program;[footnoteRef:9]  [9:  CFT funds were used by the County to purchase its multipurpose easement.] 

(2) Each city assuming Interim Trail User duties for railbanking purposes relating to the segment of Corridor in that city; 
(3) Each city assuming the County’s obligations under the Trail Use Agreement with BNSF as to the segment of Corridor in that city; and 
(4) The provision of additional wastewater easements (in the case of Redmond) or affirmation of existing rights (in the case of Kirkland) to allow the County to meet its current and future wastewater facility needs. 

The County would remain the Interim Trail User for all other portions of the Corridor, and would retain BNSF’s right to reactivate interstate freight rail service over the entire railbanked portion of the Corridor, including the Kirkland and Redmond segments.

Attachment 8 contains a map showing the current ownership interests of each entity, as well as the proposed ownership interests of the County if the legislative package is approved. Attachments 6 and 7 show the connection of the Eastside Rail Corridor with the County’s Regional Trails System and with trails in the three-county region.

Attachment 9 on the last page of the packet contains a summary of the major actions and ownership changes along the Corridor since 2008, along with thumbnail schematics that illustrate the changing ownership patterns.

As proposed, the additional purchases and agreements contemplated in the legislation presently before the Council would change the ownership structure along the Corridor. Table 2 summarizes the current and proposed ownership interests for each of the public entities that have a significant legal interest along the Corridor based on the three pieces of legislation that have been transmitted to Council. This table will be updated to address the proposed changes to the County’s relationship with Redmond and Kirkland once those pieces of legislation are transmitted to the Council.



TABLE 2

	Eastside Rail Corridor Current and Proposed Ownership Interests

	Entity
	Description of interest
	Activities enabled
	Amount

	Port of Seattle
	CURRENT: Fee ownership over Corridor from Renton to City of Snohomish (mileposts 5.0-38.25) and Redmond Spur mileposts 0.0-3.4.
PROPOSED: Fee ownership over Northern Portion of Corridor from Woodinville to City of Snohomish (mileposts 23.8 to 38.25) on Main Line.
	Multiple Uses: 
Southern Portion: Activities that comply with railbanking standards.[footnoteRef:10]  [10:  Railbanking-compatible activities include compatible surface and subsurface uses including trails, light rail and utilities. No activities can preclude reactivating freight rail use in the Corridor per railbanking standards.] 

Northern Portion: freight, excursion train, utilities.
	Original investment:
$81.59 million[footnoteRef:11] [11:  After receiving payment from the transactions that have already concluded and from the proposed transaction with King County, the Port’s outstanding investment in the Corridor would be $23.49 million.] 


	King County
	CURRENT: Multipurpose easement over Main Line south of Woodinville and all of Redmond Spur.
PROPOSED: Fee ownership over Main Line south of Woodinville not owned by other entities (mileposts 5.0-12.4, 13.5-14.8, and 20.3-23.8); and Spur mileposts 0.0-3.4.
PROPOSED: Trail easement over Port-owned Northern Portion from Woodinville to Brightwater (mileposts 23.8-27.4).
	Trail: Regional recreational trail and railbanking activities.

Trail easement on Northern Portion, subject to freight and other preexisting use.

Wastewater, other utilities, and other purposes consistent with existing interests in the Corridor.
	Current, paid to Port (2009): 
$1.9 million

Proposed
Up to $13.9 million additional

TOTAL: 
Up to $15.8 million

	Puget Sound Energy
	CURRENT: Utility easement over entire Corridor area (except City of Redmond portion). Priority over all uses except County multipurpose easement. 
PROPOSED: Same easement, but subject to proposed RCCCA with County, which would preserve trail easement priority and create a framework for coordination[footnoteRef:12] [12:  Reciprocal Coordination and Cooperation and Covenant Agreement (RCCCA) is part of Proposed Ordinance 2012-0354.] 

	Utility Corridor: Aerial, surface and subsurface gas and electric utility infrastructure,
	Paid to Port (2010):
$13.5 million



Continued on next page


TABLE 2, Continued

	Eastside Rail Corridor Current and Proposed Ownership Interests

	Entity
	Description of interest
	Activities enabled
	Amount

	Sound Transit
	CURRENT: Fee ownership of 1.1 mile in Bellevue (mileposts 12.4-13.5).
CURRENT: Easement over remainder of Southern Portion of Corridor (plus separate agreement with Redmond).
PROPOSED: Same interests, but County acquisition of Port interests will trigger Exhibit C to Sound Transit documents, preserving County trail easement priority and establishing framework for coordination.
	Rail Corridor, Multiple Uses: Surface, subsurface, and aerial high capacity transpor-tation facilities, and access. 
	Paid to Port 
(April 2010):
$13.8 million

	City of Redmond
	CURRENT: Fee ownership of portion of Redmond Spur in Redmond (mileposts 3.4-7.3), subject to County’s multipurpose easement and easement sold by Redmond to Sound Transit.
PROPOSED: Would change based on new Agreement with County (legislation not yet transmitted).
	Multiple Uses: Railbanking-compatible activities.
	Paid to Port (2010): $10.0 million

	City of Kirkland
	CURRENT: Fee ownership of portion of Main Line in Kirkland (mileposts 14.8-20.3), subject to County’s multipurpose easement and the easements sold by the Port to PSE and Sound Transit.
PROPOSED: Would change based on new Agreement with County (legislation not yet transmitted).
	Multiple Uses: Railbanking-compatible activities.
	Paid to Port 
(April 2012): 
$5.0 million

	GNP
	CURRENT: Freight Easement between Woodinville and County line (mileposts 23.8 to 27.4) plus excursion rail use on that portion plus 2.5 miles of Spur.
PROPOSED:  No change; County trail easement over Northern Portion would be subject to (junior to) GNP freight rail easement and other existing uses.
	Rail Corridor: interstate freight rail transport, excursion train; utilities.
	Nominal

	Remaining Port investment (if proposed County transaction is completed):[footnoteRef:13] [13:  Includes $10 million to Port from 2010 Redmond transaction and $5 million to Port from 2012 Kirkland; see Table 2. ] 

	$23.49 million



As noted above, it is Council staff’s understanding that the Executive intends to propose two additional separate but related agreements with the cities of Redmond and Kirkland in order to align the parties’ property interests with their intended uses of the Corridor and in light of the fact that those two cities have acquired title to the Corridor within their respective boundaries. As of the date this staff report went to the printer, legislation relating to those transactions had not been transmitted to the Council. 


NEXT STEPS

The staff team will continue to analyze the proposed legislative package for Committee consideration. On September 24, the analysis will focus on the County’s proposed purchase price. Subsequent analysis will address: 

· Corridor management, coordination and master planning
· Principles of dual use
· Regional trails coordination, including trail planning, development, operations and maintenance, and signage
· Environmental issues
· Supplemental appropriation (2012-0352)
· Purchase & Sale Agreement (2012-0353)
· Puget Sound Energy RCCCA (2012-0354)
· City of Redmond Intergovernmental Property Transfer Agreement (once legislation is transmitted)
· City of Kirkland Intergovernmental Property Transfer Agreement (once legislation is transmitted)

In addition to Mr. Ramels, specific staff are with us today to answer questions you may have about this proposed transaction or to augment the status overview. 

ATTACHMENTS

1. Transmittal Letter for legislative package dated August 23, 2012
2. Proposed Ordinance 2012-0352 and attachments
3. Proposed Ordinance 2012-0353 and attachments
4. Proposed Ordinance 2012-0354 and attachments
5. Overview of Purchase and Sale Agreement Between Port of Seattle and King County, Prepared by King County Prosecuting Attorney’s Office
6. Map: King County Regional Trail Connections
7. Map: Tri County Trail Connections
8. Map: Eastside Rail Corridor Property Interests with adoption of Proposed Ordinance 2012-0353
9. [bookmark: _GoBack]Eastside Rail Corridor, Summary of Actions
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