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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2018-0028 requiring the Department of Public Defense to provide legal representation in the inquest process to families of decedents, passed out of committee on January 9, 2018 without recommendation. The ordinance was amended in committee with Amendment S1 intended to improve the drafting of the ordinance. 




SUBJECT

Proposed Ordinance 2018-0028 would require the Department of Public Defense to provide legal representation in the inquest process to families of decedents.

SUMMARY

In King County, the Executive has the authority to conduct an inquest into the causes and circumstances of any death involving a member of any law enforcement agency within King County while in the performance of his or her duties.[footnoteRef:1] Proposed Ordinance 2018-0028 requires the Department of Public Defense to provide legal representation at public expense to the family participating in an inquest. The ordinance specifies that representation will not be provided if the family does not wish to be represented by the department’s attorney. [1:  K.C.C. 2.35A.090 specifies that the function of holding inquests is vested in the executive. ] 


The procedures and policies which guide how inquests are implemented in King County are set forth in Executive Order PHL 7-1-1 (AEO). Proposed Ordinance 2018-0028 requires the Executive to revise any executive orders related to inquests to be consistent with this ordinance. 

The attached striking amendment (Attachment 2) includes edits intended to improve the drafting of PO 2018-0128, including edits suggested by legal counsel. These changes do not change the requirements of 2018-0128 as introduced.


BACKGROUND

The purpose of an inquest is to provide an open public forum, overseen by a neutral official, to shed light on the facts surrounding a death involving law enforcement. The inquest involves formal legal proceedings, discovery and examination of persons, including law enforcement personnel and expert witnesses. An inquest is not a trial in the sense that no judgment on liability or fault is produced. The scope of the inquest is limited to the cause and circumstances of the death and does not address wrongdoing or whether the death could have been avoided or was justified.[footnoteRef:2] However, an inquest has many of the formal attributes of a trial, including that it is governed by the rules of evidence, witnesses, including expert witnesses, provide sworn testimony and are cross-examined, and a jury is selected, hears testimony, and answers interrogations (questions) in writing.  [2:  Executive Order PHL 7-1-1 (AEO) Appendix 2 (Attachment 6).] 


Authority for Inquests
The authority for inquests can be found in the Revised Code of Washington (RCW), King County Code, the King County Charter, and executive orders. 

RCW 36.24.020 (Attachment 5) authorizes the coroner to hold an inquest to inquire into the death of a person by suspicious circumstances and provides general direction on the inquest procedure.

Section 895 of the King County Charter states, "An inquest shall be held to investigate the causes and circumstances of any death involving a member of the law enforcement agency of the county in the performance of the member's duties." 

King County Code (K.C.C) 2.35A.090 specifies that the function of holding inquests is vested in the executive. 

Executive Order on Conducting Inquests
In March 2010, the executive adopted Executive Order PHL 7-1-1 (Attachment 6) establishing policies and procedures for the inquest. Under these policies, it is the role of the King County Prosecuting Attorney to advise the Executive on whether an inquest is required and it is the role of the Executive to make the final determination on whether or not an inquest shall be held. 

If an inquest is to be held, the Executive requests the King County Superior Court or King County District Court conduct the inquest on the Executive’s behalf. Inquests are held in a trial courtroom selected by the judge designated to conduct the inquest. Inquests are open public hearings. 

Appendix 2 of the Executive Order lists the following participating parties in the inquest:

1) The family of the deceased, who shall be allowed to have an attorney(s) present
2) The persons involved in the death, if known, who shall be allowed to have an attorney(s) present.
3) The employing government department(s) shall be allowed to be represented by its/their statutory attorney or lawfully appointed designee.
4) The King County Prosecuting Attorney (PAO) or designee whose role shall be to assist the court.

The Court determines the scope of the issues and who will be called as witnesses after consultation with the participating parties. Inquests must begin within 90 days after designation of the inquest judge. One or more pre-inquest conferences are scheduled prior to the inquest. Inquest jurors are selected from the regular Superior Court jury pool. There are no opening or closing arguments by counsel. 

In the policies and procedures, although the family of the decedent is designated as a participating party in the inquest, a number of important steps, including participating in the pre-inquest hearings, engaging in discovery or examining witnesses at the inquest, can only be done by legal counsel representing the family.

Number of Inquests and Legal Counsel for Families
According to data collected by the PAO, between 2012 and 2016, there have been 34 deaths involving a member of a law enforcement agency that resulted in an inquest. Of those 34 inquests, 12 families obtained either privately retained or pro-bono legal counsel. Washington law does not require the appointment of a publicly funded attorney to represent indigent individuals at an inquest. According to the PAO, families may not have legal counsel for a variety of reasons: families may not have access to legal counsel, some may not want to be involved in the inquest process at all, and others may not want legal representation. 

Scheduled Inquests
The District Court has provided the following schedule, subject to change, of upcoming inquest hearings as of December 21, 2017. 

	Inquest Names 
	Dates for Pre-Hearings and Inquests
	Does the family have counsel?

	Demarius Butts 
	Pre-hearing 2-22-18
	No

	Tommy Le
	Pre-hearing 1-12-18; inquest hearing 5-14-18
	Yes

	Charlene Lyles
	Pre-hearing 3-23-18
	Yes

	Eugene Nelson
	Inquest 2-5-18 
	Yes

	Isaiah Obet
	Pre-hearing 1-11-18; inquest 1-22-18
	No



Executive’s Inquest Reform Panel
On December 12, 2017 the Executive announced the creation of a 6-person King County Inquest Process Review Committee to review the public fact-finding forum to investigate the circumstances surrounding law enforcement shooting deaths. The five members will select a sixth. A final report from the Review Committee is due by March 2018. According to Executive staff, the panel will consider issues such as:

· Clarification about the scope of the inquest and standards of proof. What line can or should be drawn to allow a full exploration of the facts and circumstances without impinging into determinations of civil or criminal wrongdoing?
· The role of the jury to determine whether they are necessary to the core purpose and goal of the inquest.
· The nature and role of the interrogatories will be examined to determine whether that form of fact finding (by the judge or jury) is useful.
· Whether the use of courtrooms and judges to conduct inquests is useful to the core purposes of the inquest and whether alternatives might exist?
· The role of the prosecutor in coordinating the transmission of the investigative materials, recommending cases for inquest and serving as an aid to the judge is useful to the purposes of the inquest – especially in light of the role of the prosecution to determine criminal liability.
· How the inquest fits in with factors outside the authority of the Executive Order establishing inquest procedures, e.g., state law, internal law enforcement agency review, civilian oversight agencies, etc.
· Are there alternative or parallel processes that would better serve community and the family needs and create for law enforcement a process of reflection that engenders public trust?

ANALYSIS

Proposed Ordinance 2018-0028 would require the Department of Public Defense to provide legal representation at public expense to the family participating in an inquest. The discussion below highlights significant components of the legislation. 

Lines 8 to 24 establish the findings for this legislation. 

Lines 26 to 37 describe the public benefit in providing publicly funded legal counsel in the inquest process to participating families of the decedents. 

Lines 37 to 43 require the Department of Public Defense to provide legal representation at public expense to the family participating in an inquest, regardless of the income level of the members of the family, of the person whose death is the subject of an inquest investigating the causes and circumstances of death involving a member of any law enforcement agency within King County. PO 2018-0028 specifies that representation will not be provided if the family does not wish to be represented by the department’s attorney. 

Lines 45-48 allows DPD to provide separate legal counsel to each family member if family members have a conflict of interest as determined by the department under the state bar rules of professional conduct[footnoteRef:3] such that the same attorney should not represent more than one family member during the inquest process. Council’s legal counsel has noted that it is not clear how “conflict” would be determined, so as to require separate counsel in an inquest for multiple family members.   DPD routinely conducts conflict review in relation to whether representing a defendant in a criminal case poses a conflict based on prior or simultaneous representation of other persons, including co-defendants.  However, it is not clear how the rules of professional conduct (see Attachment 7) would be applied in the inquest setting.  Under RPC 1.7, a conflict exists if “the representation of one client will be directly adverse to another client”.  How would that be the case in an inquest? What kinds of conflicts would lead to providing alternate counsel?  [3:  Washington State Court Rules: Rules of Professional Conduct] 


Council staff asked both the Department of Public Defense and the Public Defender Association for further clarification on the frequency with which they might expect a conflict to arise and how a conflict could arise. 

[bookmark: _GoBack]According to the Department of Public Defense, the instances in which family members will have legal or ethical conflicts between one another with respect to an inquest such that the same legal team could not represent all family members are few and far between. The Public Defenders Association has offered to meet with the Council’s legal counsel in order to provide clarification on the issue of conflict and the rare circumstances in which it could occur. 

Lines 52 to 54 of Proposed Ordinance 2018-0028 require the Executive to revise any executive orders relating to inquests to reflect the provisions of this ordinance within 120 days of enactment of this ordinance. For example, definition 5.5 of Executive Order PHL 7-1-1 defines an "Attorney representing the family of the deceased" as a "privately-retained or pro-bono attorney." If this legislation is enacted, this definition will need to be updated to reflect that DPD will also be providing attorneys.

Lines 55 to 59 include two definitions. For purposes of the ordinance, family is defined as “those individuals determined by the court to have a right to participate as the family of the deceased.”  A member of law enforcement agency is defined as “a commissioned officer or non-commissioned staff of a local or state police force, jail or corrections agency.” This latter definition is the same as the one in Executive Order PHL 7-1-1 (AEO). 

Fiscal Impact
The Department of Public Defense reports it can complete this work within existing staff resources.


AMENDMENT

Staff have drafted the attached striking amendment (Attachment 2) which includes suggested edits by legal counsel and corrects the number of inquests reported in the finding section so that the proposed ordinance accurately reflects the methodology the PAO uses in tracking inquests. The changes suggested by legal counsel are intended to strengthen the legislation, particularly the findings related the public benefit of publicly financing legal counsel for family members of the deceased in an inquest proceeding. These edits do not change the policy direction provided by 2018-0028. 

The title amendment (Attachment 4) replaces the word “authorize” with “require” in order to correctly reflect the fact that 2018-0028 requires DPD to provide legal representation in the inquest process to families of decedents.
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