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METROPOLITAN KING COUNTY COUNCIL

BUDGET AND FISCAL MANAGEMENT COMMITTEE
Revised STAFF REPORT

AGENDA ITEMS:  4, 5, 6
DATE:  November 20, 2003
PROPOSED NO:  2003-0486 & 0487 & 0488
PREPARED BY:  Mike Alvine
INTRODUCTION:  The proposed ordinances are linked to a negotiated settlement of two class action lawsuits (Duncan and Roberts) filed against King County by a number of its employees.  The first ordinance referenced above would effectuate a negotiated settlement between the County and class members in the two lawsuits.  The second ordinance would appropriate a portion of the funds to compensate employees and pay for legal and administrative expenses.  The third ordinance would incorporate code revisions to personnel guidelines for classification and compensation that are required as part of the negotiated settlement.

Source of Lawsuits – The lawsuits flow out of the way personnel issues were managed following the voters’ approval of the merger of King County and the former Municipality of Metropolitan Seattle (METRO).  It is important to understand that these two lawsuits are separate, based on completely different facts, but both related to “equal pay for equal work”.  For settlement purposes only, they are combined.

SUBJECT:  
Proposed 2003-0486  AN ORDINANCE approving and adopting the class action settlement agreement negotiated between King County and the plaintiffs in Roberts/Duncan v. King County, and directing the executive to implement the terms of the agreement.
SUMMARY:  

Roberts Allegations – The Roberts lawsuit alleges that King County violated County Code, state and federal laws by paying employees different hourly rates for the same or equivalent work.  In particular, this case was filed on behalf of a class of employees who worked more than 35 hours per week (most often 40 hours) where there were employees in the same job classifications who worked 35 hours per week who were paid a higher hourly rate of pay. 

Duncan Allegations – The Duncan suit alleges that King County took too long to complete the classification/compensation study for non-represented employees, and failed to pay retroactive class/comp wages and COLA back to 1998.  Represented employees and some non-professional & technical non-represented employees, received retro pay back to 1998 for the most part.

Settlement Agreement – The negotiated settlement agreement would resolve all claims in both lawsuits.  In essence, the settlement agreement has four elements.
1. It specifies the total settlement amount for each lawsuit.
2. It defines class members.
3. It specifies a formula and timeline for distributions of settlement payments to class members and their attorneys.  

4. It contains a requirement to for the County to make code changes that would help avoid future lawsuits of this nature.

Key Points in Settlement Agreement

Settlement Distribution Amounts – The Roberts portion of the settlement fund is $6 million.  The Duncan portion is $8 million.  Attorneys for the plaintiffs will receive $4.5 million.  There are related settlement costs for the County not specified in the negotiated agreement that are addressed in the appropriations ordinance as well as in the 2003 and 2004 budgets.  These are discussed later in this report.

Class Members – The final number of class members for each subclass has not yet been determined, although estimates have been made for each.  The Roberts subclass is estimated at 970 class members, of whom 350 are anticipated to receive an award.  The Duncan subclass is estimated at 8,000 class members with 1,500 anticipated to receive awards.  The proposed settlement outlines the process and timeline for determining class members eligible to receive awards, and the order in which awards will be made.  

Distribution Formula – The settlement agreement provides for distribution of awards to eligible class members, on a year-by year basis, starting with awards to eligible class members employed by the County in 2003, including recently separated employees.  Award distributions then move to eligible class members who were County employees in 2002, including employees who may have separated from the County.  This distribution process continues back in time until the settlement funds are depleted.
Code Changes – The agreement requires King County to make code changes to classification and compensation procedures that address equal pay for equal work issues.

Previous Classification/Compensation Legislation – This legislation follows the passage of ordinance 14516 almost one year to the day.  That legislation was the final piece of a 10-year process to classify and compensate the County’s combined work force.  It classified and provided some compensation to non-represented professional employees, the last group of King County employees who were reclassified.  It was pointed out at the time that it did not include retroactive pay to 1998.  Executive and Prosecutor staff knows of no other lawsuits pending or anticipated to be filed related to the merger.

SUBJECT:  

Proposed 2003-0487  AN ORDINANCE making a supplemental appropriation of $13,911,436 to the risk abatement fund for the purpose of paying the claims of the class action plaintiffs, attorney’s fees, and other related costs as stipulated by the Duncan/Roberts settlement; amending the 2003 Budget Ordinance, Ordinance 14517, section 39, as amended, and Ordinance 14604, section 31, as amended.
SUMMARY:  

Supplemental Appropriation & Total Settlement Costs – The proposed supplemental appropriation would set aside $13,911,436 for awards, administrative costs and legal costs.  This amount is proposed to be supplemented by $9,888,564 proposed in the 2004 budget for total settlement costs of $24 million.  

Distribution of Settlement Costs – The Roberts portion of the settlement fund is $6 million.  The Duncan portion is $8 million.  Attorneys for the plaintiffs will receive $4.5 million.  King County will spend $3.1 million in administrative and legal costs as well as $1.4 million to identify and distribute funds to class members.  The sum of these listed costs is $24 million.

Fiscal Note – The total cost of settling the Duncan and Roberts lawsuits is $24 million.  Of this amount, $14,111,436 is anticipated to come from the 2003 budget and $9,888,564 is proposed to come from the 2004 budget.  Of the $24 million, $12 million is CX and $12 million is non-CX.  Attachment 6 provides a detailed table listing of settlement costs by department/fund source, by year.  

The 2003 portion of the settlement costs of $14,111,436 are comprised of:

· $12,240,000 coming from the CX fund balance appropriated to the Risk Abatement Fund (RAF).  These funds were put into the reserve in anticipation of this settlement.

· $200,000 in a previous 2003 supplemental appropriation to the RAF;

· $1,671,436 originally adopted in the 2003 budget from various funds for class/comp.  

The subject supplemental appropriation of $13,911,436 comprised of the $12,240,000 from the CX fund balance, $1,671,436 adopted in the original 2003 budget.

For 2004, funds are being appropriated by department from various funds.

Proposed 2003-0488  AN ORDINANCE related to employee classification and compensation.

Code Changes – The proposed code changes are designed to accomplish three things. 

1. Address legal issues raised in the Duncan and Roberts lawsuits.  In particular it clarifies that the County’s code statements regarding “equal pay for equal work” are policy statements and do not extend rights to employees that go beyond those provided by existing state and federal legislation.

2. Implement a five-year cycle of reviewing comparable market wages for non-represented employees while not binding the County to implementation of the findings.  

3. Improve the readability of King County Code chapter 3.15 and enhances consistency of County’s classification and compensation system.
Substantive Changes to Code

· Section 1: Changes to KCC 3.12.170 (equal work for equal pay ordinance)  The changes to KCC 3.12.170 are to clarify the Council’s intent not to give employees a cause of action based of allegations of disparate pay that are not based on protected status.  Confirms the council’s commitment to uphold State and Federal law regarding equal pay regardless of race or gender.  Confirms that pay for represented employees is negotiated.  Clearly states that the County’s equal pay policy does not create an express or implied contract, that it is simply a general statement of county policy that cannot form the basis of a private right of action.  Strikes language regarding Metro/County merger and class/comp. study.

· Section 2:  Changes to KCC 3.15.020  Establishes a five-year cycle for reviewing classification and compensation for non-represented employees.  Amended language in 2(a) to clarify that employees cannot make a claim they are entitled to annual increase.  The rest of the changes in KCC 3.15.020 are clarification of existing code language to insure that probationary pay increases and incentive pay increases are uniformly given and that step placement as a result of reclassification are uniformly applied. 

· Section 5:  Changes to KCC 3.15.040  Would remove the requirement for the Labor, Operations and Technology Committee to approve pay range adjustments of four or more ranges for an existing classification, or for any pay range adjustment affecting two or more classifications in a classification series.
· Section 6:  Changes to KCC 3.15.045  States that the Human Resource Division (HRD) manager should review classification/compensation for non-represented employees every five years to insure consistency with represented employees’ classification/compensation cycle.  The rest of the changes in KCC 3.15.045 are for clarity.

· Section 10:  Changes to KCC 3.15.140.  Deletes language allowing lead worker pay for non-represented employees.  Modifies the approval process for special duty pay to insure county administrative officer, HRD and departmental service delivery managers’ involvement and oversight into special duty assignments.  It reiterates that special duty pay is to be awarded prospectively only.  Language is added stating that special duty pay shall not be considered part of employee’s base pay rate for purposes of salary range placement upon reclassification or promotion.
· Section 11:  Addition of new section to KCC ch. 3.15.  Adds language to lessen the County’s exposure to classification/compensation related claims. 
The remaining changes in ordinance are for clarity and to lessen exposure for inconsistent application of code provisions. 

There is an embedded policy issue in the proposed ordinance.  The ordinance would establish a five-year cycle for compensation reviews for non-represented employees while represented employees are on a three-year cycle.  The Council may want to consider whether to make the cycles consistent at three years.
Striking and Title Amendments – Staff has prepared a striking amendment for the Council’s consideration that would adjust the compensation review schedule for non-represented employees from five years to three.  The striker also removes one change related to the role of the Council’s labor policy committee that was not related to the lawsuits.  Finally, it addresses technical issues and clarifications suggested by the Clerk and Code Reviser.  
Next Steps – On October 28, 2003, the Honorable Richard Jones preliminarily approved the settlement agreement.  A final hearing to approve the settlement agreement is scheduled for December 4, 2003.  Plaintiff’s counsel must approve any Council-initiated amendments to the code prior to December 4th.

Executive Session – Depending on the types of questions Councilmembers have regarding the settlement, it may be appropriate to go into executive session.  
ATTENDING:  
Susan Slonecker, Senior Deputy Prosecuting Attorney, Office of the King County Prosecutor 
Terri Flaherty, Senior Policy Analyst, Office of Management and Budget
Steve Call, Director, Office of Management and Budget
ATTACHMENTS:  
1. Proposed Ordinance 2003-0486
2. Proposed Ordinance 2003-0487

3. Striking Amendment to Proposed Ordinance 2003-0488

4. Title Amendment to Proposed Ordinance 2003-0488

5. Proposed Ordinance 2003-0488

6. Fiscal Note

7. Transmittal letter dated October 30, 2003
8. Table of Settlement Fund Sources by Year
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