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February 24,2015

Ordinance 17984

Proposed No.2015-0070.1 Sponsors Dembowski

AN ORDINANCE approving the conveyance of the

surplus I.97 aqeportion ofthe property located at 5285 A

Street S.E., Aubum, in council district seven.

STATEMENT OF FACTS:

1. The water and land resources division of the department of natural

resources and parks is the custodian ofcertain property located at street

address 5285 A Street S.E., Auburn, and within the jurisdictional

boundaries of the city of Pacific, Washington. The division declared 1.97

acres of this 9.1 acre property, located within council district seven,

surplus to its needs on November 3,2014.

2. The facilities management division offered the 1.97 acre portion of the

property to other county agencies on December 12,2014, and received no

interest.

3. The facilities management division declared the I.97 acre portion of

the property surplus to the current and future foreseeable needs of the

county on January 20,2015.

4. The facilities management division found the I.97 acre portion of the

property unsuitable for affordable housing development on December 19,
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Ord nance 17984

20 5. King County, as service provider to the King County flood control

2I zone district, implements the district's work program, of which the

22 Countyline Levee Setback project is an element. The county acquired the

23 9.1 acre property as part of the project and has determined thatfhe 1.97

24 acre portion ofthe property is not necessary for the project.

25 6. The county negotiated a purchase and sale agreement for the sale of the

26 L97 acre portion of the property to the BNSF Railway Company for

27 $240,000.00.

28 BE IT ORDAINED BY THE COUNCIL OF KING COTINTY:

29 SECTION 1. Findings: The sale of the 1.97 acre portion of the property through

30 a negotiated direct sale is authorized under K,C.C. 4.56.100.4.2. because unique

3L circumstances make the sale in the bests interests of the public. Unique circumstances

32 are present because King County acquired title to the entire 9.1 acre parcel through

33 settlement of a condemnation lawsuit, and the amount paid in settlement of that lawsuit

34 was premised on a contribution to the settlement amount by the BNSF Railway Company

35 of $240,000.00 in exchange for the 1.97 acre portion of the property that the BNSF

36 Railway Company intends to use for its future third rail line. The purchase price exceeds

37 on a square-foot basis the appraised value ofthe entire parcel on a square-foot basis.

38 SECTION 2. The executive is authorized to convey the I.97 acre portion of the

39 property to the BNSF Railway Company consistent with a purchase and sale agreement
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40 substantially in the form of Attachment A to this ordinance and to take all actions

necessary to implement the terms of the purchase and sale agreement.

Ordinance 17984 was introduced on 21912015 and passed by the Metropolitan King
County Council on212312015, by the following vote:

Yes: 7 - Mr. Phillips, Mr. von Reichbauer, Mr. Gossett, Ms. Lambert,
Mr. Dunn, Mr. McDermott and Mr. Dembowski
No: 0
Excused: 2 - Ms. Hague and Mr. Upthegrove

KING COUNCIL
, WASHIN

Phillips,
ATTEST:

ô^ "-^r\t
Anne Noris, Clerk of the Council

AppRovED tr'i, Zf¿u v orfu?u)r9¡Y.zots.

Dow Constantine, County Executive
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Attachments: A. Purchase and Sale Agreement
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ATTACHMENT A:

PURCHASE AND SALE AGREEMENT
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WA-Thca Foss Waterway P¡operff Aoquisitioa King County, Parcel:3621M-9011

PI]R,CHASE AND SALE CONTRACT
rÐgh{PRo\¿Ep PR0PERTY

THIS PIIRC:HASE AND SALE CONTRACT (t'Contracr") is entered into,as of the
Effestive Date (defined below) by and beween King County; a politieal Éubdivision of the Stato
of Washíngton ("Seller"), and BNSX' RAILIil,{.Y COIIPAI\IY' a Delaware corporation
,("Purchaser"),

In consÍderation of the mutual ç.ôvenênts spt ,fonh in this Contract and for ritlier valuable
consideration, whict the pariies acknowledge receiving, Seller a¡d P¡rchase¡ agres as follows:

Section 1. Sale and P'urehase.

(a) The purchasb price ("Purchzrse Pricer) for the Propeìty ìs Two Hundi.ed Forty
Thousand and 00/100 Dollars ($240,00û-00).

(b) The Purchase Price is payable in cæh at the Closing (defined below).

(o) V/ithin nve (5) business days afrer the Effeotive Datg Purchaser shall delivçr the
Purchase Price to Title Company (defined bolow), either,by wire traûsfer or by a celtifìed or

cashier's check payable to the oliler of Title Company. The Purøhase P¡ìce will be held in escrow

by Title Company in an inle¡est-bearíng account with interest accruing and to be c¡edited towards
payment of the following irr the following order: escrorv cosß, recording fees, other closing costs

.Purchase and Sale Agr.eernenl Unimproved Propeny - 1 - Form 602; RçV. 12108/08
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(2) To wãive the Objectio¡s that Selie¡ will not or cannot cure and consurnmate
the puroilase of the Property subject to those Objections, which will bç deerned to be

Perrn ittsd Encumbran ces.

PurchaseandsaleAgrêementUniñproledPfoperty' 2' I'onn 602; Rev. t2.logþî
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(d) During the Feasibility PerÌod Purchaser, ils designated reprosentàtives or agents
shall have the'ri¿¡h1 at its own expense, subject to the limitations set forth in Section 4(e) and(f
below, to (1) perform any and all tests, inspeotions, studie.s! surve),s or appraisals ofthe Floperty
dsemed nÞcessar¿ on any subject, by the Purehaser; (2) obtain a Phase I or Phase II Environrnental
¡Assessment on the Properþ and perform any and all fests" inspections and studies decmed

neóe$sary therewith; (3) examine all due diligence materials related to the Property fhat Purchaser

may rçasonably request from Scfler that arc in Seller's poqsession and about which Seller has
knowledge, and that,are not protected as attorney work product, by the attorney-client privílege or

Purchase and Sale Agreemen( Uninþroved ?roperiy - 3 - Form 602; ,Rev' l2l08/o8
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the Claims are caused by or any

Section 5. Tegrrination. Def¡ult and Re¡nedies.

(a) Purchaser wilt be in default under this Co¡rtract if (D it fails'or refrrses to purchase

the Property at the Closing, or (ii) it faíls to porforrn any of its other obligations eìther before or at

the Ciosing, and such failure is not cured within five {5) husiness days aftet written notice of
default f+om Seller. Purchaser will not be in dsfault, however, if it terminates this Confract when

it has an express ríght to terminate or wheR Seller faiìs to perform its'oblígatíons under this
Confract, If Purchaser is in default, Then Seller, as its exclusive remedy, is entitled fo'tonninate

this Con¡'¿ct by giving wí1ten rotice to Purchaser before or at the Closirtg. Following the

rennination notice, neither party will have any ftrther rights or obligations under this CônÍact.
Title Company will then deliver the Pr¡rchase Price to Scller as iiquidated darnages, free of any

olaims by any person! including Furchaser. The Purchase Price to which Seller may be entitled is

the parties' reasonable forecæt ofjust compensation for the harm that Purch¡ser's 'broacÌ would
eause, which is otherwise impossible or vBry diffìeult tro estimate accurately'

PurchaseandSaleAgreementUnimprovedPropeßy - 4'
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(i) A Recordable Bargain and Sale Deed ("Deed") in substantially the
lorm attaohed hereto as Exhibit "8" a$d incorporated herein by leferenee,

(ii) An ALTA Owner's Extþndcd Coverags P'olicy sf Title lnsurânce

with all cndorsements required by Purchaser ("Ownor Políey") issued by Title
Company to Purohaser for the Purchase Price insuring that, upon ClosÍng,

Purehaser is tlle ow¡er of good and marketable fee simple title to the Properly" 
,sùbjeot only to the Permitted Encumbrances, and to the líen of current) non-
delinquent real propert¡, taxes and assessments for the year in which the Closing
occurs. Subject to any rlredit putsuant to Paragraph 2(c), Seller agÌees to pay for the

Purchase and SaJeAgrcementLlnimprovcd Property - 5 - FOnn 602; ReV. l2l0S/ÛS
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Vv'A,Ihea Foss Waterway Pioperff Acquisition, King County

. Paicel:362104-901 I

füll.sost.of an ALTA Owner's Standard.Covorage.Policy; Pu¡chaser agrÊEs 1o pay

for any additional fees:assoqi¡lted rrith aE Errte¡ded eoverage Fcilicy and for any
additio.nal endoràemerits or. amcndrnerifs.

(iiÐ Evìdence sâtisfaotory to.Purohasçr and tlie Title Company that the
person executing the Closirlg dócuments on behalf of Seller has f-ull right, power,
and authority to do so.

(iv) Sellerls affidavlt setting forth its U'S. Taxpayer Identification
Numher, its ofüce addres¡ and íæ statemÊßt that it is, nst a "foreign personlr as
.defined in Internal Rever¡ue Code $1445, as arnended,

Puriha¡e and. Sale þreement Uni:nproved Îropøty ' 6 ' Form 60.2; Rev. lz1o8/08
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WA-theafoss- Waterwây Ploperty Acquisition, King County
Parcel: 36I1M-901,1

Ssllercoverar.rts a¡d agrees with Putchaser that:

the Pr:operfy ia as good a-

any signif.lcant repairor :improvernent it makes to keep the

(2) Before Closing Sellel ma)¡ hot create -- or voluntarily permit to be created

-- any liens, easemenß or other condilions affæting al1 or parf of fhe Properf-y without
Purchaser's prior written consent, whích Purchæer may withhold in its sole discretion.

{b) Seller represents aud warråiits to Purchase¡ that:

(D Setler is a political sr¡bdivisioti of the State of Wæhington duly organizeð,

Purchase and Sale Agreement Unimpfoved Properry - 7 '
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wA-rhèàFosswateîwayPropertyn*ït"T:ïä?irÎril1i

(S) Àt Closing, there will be uo unpriid bills or qlainrs in oonnectíon with any

work performed or mater.ial'purchased,by or on behalf of the Selle¡ in co.nneotion with tl¡e

Property,

(9) At Closing and except tq thc e¿tent of any 'Permitted Encumbrances, no

person, firm, ooqporation of other entity shall have (i) any right.or option to acquire the
Property, or any part'thereo{, fron: Seller, or (ii) have ariy leasehold tenancy, or othêr

possessory rights or interests in the Proportv, or anyPart thereof"

(10) Seller's execution of'this Contracl and its eonsummation of,the transactjon

do no! and.at the Clbsing Date wiII not, broach 'aíy agreernent or eonstitute a default or a

condition'thai would ripen into a default q¡der any agteement to which Sell,er ís e Púfy or
by whieh ,all or part of the Property is bound. Furthermore, Selleris execution of.this
Contraet and iïs çonsurnmation ofthe transactíon,do,not, and at the Closing will not, violaæ

any order; iule¡ or rç¡gulation applicable to Sellgr or the Properly of any court or ary fede¡al,

state, o:'munioipal regulatory body or adminishative agenoy or other govornmental body.

Sellels rÊpr$ent¿tions, wåranties, and oovÕnants'in this Conhact are sUbjoct to

ter¡ns arrd ponditions:

{2) Purchaser hæ all requisite power and autliority to acquire t}re Prope¡ty, enter

into thls Contract, a¡rd consummate the t¡¿nsaction contemplated in this Conhact,

Purshaser has duly authorized the executi'on and deliveqy of this Contract such [hat all

Purchase and Sálc AgæiirenrUlimprovcd Proþrù - 8 - Fonn 602; Rev. rz¡ts/o¡
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WA-Thea F'oss lV aterway Properly Acquisition, Kin g County
Parcel: 362104-901 I

d,Ocuments io,bç. exçcufed,by Purchæer are its valid, legally binding oblågations and æg

enforceable øgainst iì in accordance with thelr.terrns.

(3) Thepersons,executingthis Contract and any and alldocumentson Uètralf of
Purehaser have the iegal powe¡ right, and aetual authorìty to bind Seller.

(4) Purchaser's executioû of this lCo¡tract and its consummation of the

transactîcn do ngL and at the Closing Date will not, breâch any Contr'aet or constitute a

default or a condition that would ripen into a dsfauìt under any Contract to which Purchæer

is a party, Furtherrnorq PuÍchaser's execution of this Contract and its consummation of,

the bansactio¡ do not, and æ lhe Closing will not, vr'o1ate any otder, nrìe, or regulation

apþlìoable to Purchaser of any couÉ or any federal, ståte, or municipal regulatorybody or

adminístrative agency or ot'her gov.elnm€ntal body'

(e) Purchase/s repfesentations, warranties, and covenants in thìs Contract are subjeot

to the following teuls and conditions:

Section €.

obti gatíons under this Confraot.

,Purchase and Sale Agreement Ulrímproved,Property - 9 -
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S/A-Tbea Foss Waterway Property Acquisitíq¿ King County
Parceir 362104,901 I

Section 9. Brokçrs. Eaoh Parry represents and wanants to the othe-r fhat it has not

engaged, or become liable to, any agênt, broker, or other similar parfy in connection with this
trANSA"tiON, ßACII P¡NTY ÄGREES TO SIDEMNIFY AND HOLD TIIE OTIIER
IIARJVILESS IIROMAND AGAINST TIIE CLAIMS, DEMANDS, CAUSES OF Á.CTTON,

oR oTIIER LIAEU,ITY OF A.ll'Y AGBNI., BROKER, OR OTHER SIMILAR PARTY
ARISING FROM OR RELATXD TO ANY BREACII OF' SUCH PARTY'S
REPRESENTATIONS IN TIIIS SDCTION 9. The provisions of this Seotion 9 shall survive

Closing and any fÕrmination of this Contract.

Section 10. Notices.
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W¡t-The¿ FÕss 1V,àtênriag P-o-or,!y Acqtf;s$?T

fltE (2) busin.ess days ¿ftsr :deposit with ihe,Il,S;

'dep.op4, witli thc ovønight dBlivcf ærvice, as

receTved.

(b,) '$çlierls adijress fo¡ail nuqp,ôses undçr thìs'Cobûtrelís:

King Courrry'Departil¡-ent of Bti.oo¡rtlve S.¿rvícEu

Facillties Management Divis. ion
Real Eslate Services Manager
S30 KÌng County Admiuisbation BirÌlding
500 Fourth Avenue
Seattlc,. Washingtpn, 98104,2137'
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{d) Either parly may designate anothff addrçss for this Contraot by giving the other
p4rty at lçast five (5) business daysi advance notice of its adckess change, A parlyrs attornçy may
send notises on behalf ofthat party, but a uoticc is not effective against a paty if sent only. to that
parfy's attomey.

Section 11. Entirg Aqreement. This Contract (including its. ô)ùibits) oóntains the
entire agreement between Seller and Purohaser regarding the purchase and sale of the tand. Oral
staterlents or prior written rnattet not specifically incorporated into this Contrast has no forcç or
effect No variâtion, rnodif,¡cation, or change to this Contrast binds either party unless set forth ín
a do-cument sìgned by the parties or their duly authorizetl agents, offïcers, or representatives.

SeÉtiqn 13. E-ffecllve Date. The dale on which the last. of Soller and Purchaser signs
this Contractiis.the "Effeetive Dale" of this Contract.

Section l:4, Ti+e pf the E¡sence. Tìme is ofthe essenç€ ir this Contlect. Whenever a

døe speoífied in this Contract falls on a Saturday, Sunday, or federal holiday, fie dâte will be
extended to the next business day,

Section 16" Tetminoloey, The captions beside the section numbers of this Conhact are

for reference only and do not modiff or affeot this Conhact, Whenever reqrdred by the context,
any gender includes any other gorider, The singular includes the pltrral, and the plural ineludos the
singular.

Section 17. Governinq Law and Vènue. This Contract is govemed by and must be
cônstrued in accordance with Washington faw. In the event that either Party shall bring a lawsuif

Purchæe¡ndSsle Agreernenr Unimproved Properry - 12 - Focrn 602; Rev. 12108/0s
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jurisdiction and venue.

'Section 18. Seúerabilitv. Ifany provision in this Confact is found to be invalid, illegal,
or unenfoïceable, its invalidity, illegality, or unenforseability will not affedany othor Þrovision,
and this Contract must be constr.ued a,s ifthe i.nvatrid, íllegal, or unenforceable provision hadrnevor
lbeen contained in it.

Sectíon 19, Rule of Co¡sfruction. Each party and its counsel have reviewed and

¡evisedthìsCont¡act.'Ihepartiesagreefhattheruleofconstructionthatanyambiguiliesaretobe
resolved against the drafting p?rry. rnust not be employed to inter?ret th,is Contract or its
arnendments or exhibits.

(a) SellerÐisclosuro Statement. Tothema:çimum.r66¡¡'per,mittedbyRCW ch.64.06,
Furchaser expressly waives its right to receiïe from Soltrer a seller disclosure statement ("Seìler
Diselosure Siaternent") ancl to resðind thì.s Contract, both as provided for in RCW ch. 64.06. Seller
and Purohaser acknowlçd,ga.and aglêe that Purchaser.cannot waive its right to receive the section
of the Seller Disclosure S,tatement entítled'Environniçrfal" (wf ioh is contained in Section 6 of
[he form) if the answer to any of the questions in that section rroould be']es." Nothlng ìn any Seller
Disclosure Staternent delivered by Seller creates a representafion or warmnty by the Seller, nor
does it create any rights or obligations in the Þarties exeept as set forth in RCTV ch. 64,06,
Purchaser is advised to usc its rJue diligence to inspectthePrcpefi as #llolryèd for by this Contraot,
andthæsellermaynofhaveknowledgeofdefectsthatcareûr.|,ínspeotionmightreveáI. Purchaser

specifically acknoivledges and agre€.s .that any Seller Disciosure Statennent delivered by Sel)er is

notpart of this Contract, and Sellerhas no duties to ?urehaser otfrer than those set forth in this
Contract.

(b) Seller Disclaimer of Condition of the Property.

Puichase End SalcÂgreementUnimprov{ Properg, - \3 -



17984

w^-rheaFossware;watProperty^*"Ëj*=iå:ifrîîîfl

Except to the e.xtênt of Seller's repre$Êntatìôîs and r¡i,a¡r'anties in Sectíons 7(b) and (c) of
this Contract, Seller has not made, dbes not,ßak9, and s.pecifically negates and disclaÍms any
rêpresentatións, warranties, promises, covenant5, contr4ots or guaranteos of any kind oi oharacter

whatsoever; whether express or implied, oral or wdtten, past, prgsent or future, of,, as to,
concerniirg, o¡ with respect fo the value, naturs, qualþ, or conditïon,of the'Frope¡fl (cotlectively
lrCon di ti on, of the Propertt"), in cluding withorrt I irnitation :

(1) The watel, soil and'geology;

(7) The income to be døived frorn the Piopcrry;

(3) The suüabiþ of tho Property for arry and all aotivities and uses that
Purchaser or anyoúe else may conduct thereqn;

(4) The complþco or noncomplÍance of or by the Property or its
'opèration tvith any laws, fules, ordinances,'regulatisns or decrees of any applicable goverflmental

authority or body or the zorring or Iand use desþatisn for the Property:

Purehase ¡nd.S¿ifé Agreement-Unimproved Property ^ I 4 -
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WA-Thea Foss Waterway Property
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'wA.:Tltidà FÖtÊ w.i¡lerwsy :Frop.eJty

É$lßCIJTED,'4,erof tù ö EËËet¡ve Ðate,

SÞLT,ER

. KIÞIõ'4OUNTY;
Approvad asto Form:i a 8gtË,of ïfashington

(Ti1lo CompanyJ acknowlcdges
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Purchase and Sale Agreernent Unimprovgd Þrope*y - 17 .



17984

\ryit-The*,Forss,fV:Aterway f.ro,perty ¡&ufSi[i¡+
'Paleel:

PAREEL B .

TFIE EAST s0.09 FEET OF A[,L THAT PORîION

ALL Tlr& P,ORTrCIrd ÐF TI{B SOTTTTTEAST QUAR'IER. OF TI#, SOUTIßAST
QUARTERCIF SECnON 36, TOIitNSHtrP 2r NORTTf, RANGE 4 EAST.
WILLAMËT:IE il4ÊRD AN ÞÛ'KING COUNTY, WASHINGXON; LY:tr.'hIG

BEÎWEEN T..}TE TVEST LINE.OF TI'IENORTHERN PACIFIC RA'ILWAY
COMP"AIIY'SRIGltrl OF'W..AYAND ¿..LIhtE' 16.5 FEÐìT rù,EgT OF AN,Ð
PAR.A,LLEL TO TT{É UtrEST LINETOF'SÀID RIG}TI OF TTAY.

IYTI1GSæSTOFT16:
srÂ"xti

Xúrchesê'rÀnd Salc AgrÉrtìiùht Unimprovcd Property - 18 '
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IVA-Thea.Foss Walerway Prupeqy A.cquisitio& King eount¡r
ParcÈl 362104-90 I I

BÂRGAIN A\TÐ SAI-E DEE'D

ÀF.TER -R,ECORDDTG. IIETÚRN,îO:

Att¡r

Ili¡g Gou¡,Éy¡'l-V.a$rin glon
BNS['Railwat Conpatry-

GRANTÐE
BNSFRÂII;WAY COMPÄNY

TITTË: TITLE;

EATE: D,dTE:

NOTARY BLOCKS APPE.AR ON NE)gf PAGE

:Purchase and S,ile Agreerne¡r Unimpûved tropeny - 19 " .Fom 602; Rev. 12l08rc8
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\MA.Thèa FÒss,Wri{erway PrboèrËy.Aogui¡itiörr, Ki¡g touíty
Parqet 3ó2104-9Q¡,¡

af
Qity and S-taIe

M.y, appoídunent oxpirps 

-

uûd-ef5i gfied, aN 6ûrry
pgrsorally ,appea¡ed

City.and"Statc'
Mv aonoinfment exnires

Purch¿se aód:Sale AgreiÐÉnt UninlÞióvËd;Propeify ^ Z0 -
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VA.ThêaFo.s$ :TvaterwaJ nroperty,Acguisiti'øi
P,atçel:

Belíewe, VA 98005
4Ðl'646-1û20',

42.1-6'37t2873'{ax

NOTIC¡ CIT'A.SSIGNMEI{T

Yrou. and ENSF Railway eompary (lcBNSF) havo eo.ter,ed intq e Pu-çcåanp.lnd Sale

ns:tified that BNSF hæ assÌgngd its iÍight$ as Þurchaser, ixit not .lfg,otligaÏìons" to. Gotdfinah

Ëxctrange Company LIÆ frir the purpose of oompl*ing a ta:r defere.d elrcbange uqder Intemal

,Rrrr.pnt¡e Code Eøotion 1031. ,This is an assignrncntOf'riglrtsonly'and you l4ril! deçd'the pr-oper{y

diroetly to BNSF.

ACKNOWLEDGED:

PurchasëandsÂleAgretfnefllllninproyÞdProporty'21 -
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WA-Thea Foss Wate¡way Proporty Acquisition, King County
Parceì: 362104-9011

EXTtrIBTT "D"

ASSIGNMENT OF RIGHTS TINDER PTJRCHASE AND SÀLE CONTRACT

(Please see attached)

Purchase and Sale Agrealenr Unimproved Propeny '22 - For:m 602; Rev. 12i08/08



17984

WÂ;Th ea. Ëossr\üaterway Property ÀoquisüÍon;
?a¡eel:
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W.Ä-ifhêa F'ossWaterw{y hop6f.ty AéquiritÍo4 King Counry
Fâ¡ccl: 3ó21'04-901 l

LBGAD ÞESCRTFTIÕN OF ffiIE LA}ID

wAsÍ{ING'roN' wING.wEsr .0F

WAYi

EXCEP/TTHOSEPORî iO-N.sÐËEÞÞÌf OK]NGCOUNTY;,BYTNSTRUúNTS

oF Knlrc couñTY,

Furchæe'and Sale Agrirêment Unimproved Propor.qr - 24 '' FormõO2.; Rev. I 2/08/08


