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STAFF REPORT
SUBJECT:
Discussion and possible action on a motion adopting a 

funding model as a framework for budgeting public defense services in King County for 2006 and beyond. 

The Budget and Fiscal Management Committee received an extensive briefing at its April 6th meeting on OPD’s (the Office of the Public Defender) funding model and the concerns raised by contract agencies regarding the model used to budget for their services. A summary of those issues is as follows:

· Lack of attorney salary parity with attorneys in the Prosecuting Attorney’s Office (PAO): The model used salaries for public defender attorneys that were lower in every comparable job classification than attorney salaries in the PAO (Prosecuting Attorney’s Office). 

· Attorney staffing assumptions: The model assumed a mix of attorney staffing levels on the lower range of the pay scale which did not represent the actual higher-level attorney staffing and salaries at each agency. 
· Support staff salaries: The model did not provide sufficient funding for support staff for non-legal support staff (paralegals, social workers and investigators).
· Rent: The model did not consider rent as a fixed cost. The model pooled the allocation for rent with funds for other administrative expenses and allocated those funds to the agencies proportionately based on their size.
· Benefits: The model insufficiently funded benefits using the 2003 benefits budget as a baseline and adding COLA only for 2004 (2.03 percent) and 2005 (2.19 percent) at a time when health insurance costs are raising at a far higher rate.
The staff report reviews the refinements to the model that have been discussed in weekly meetings since early April with staff of OPD and the Budget Office, Council staff and the directors of the defender agencies.
BACKGROUND
The cost of providing indigent
 defense services is primarily the responsibility of local governments – counties and cities. As a regional government, King County is responsible for providing indigent defense services for felony and juvenile defendants on a county-wide basis, and as the local government, the county must provide defense services for misdemeanants in the unincorporated area. Cities are responsible for providing defense services for misdemeanors that occur within their borders.

King County has contracted with nonprofit agencies for indigent legal defense services for over 30 years. Under county code, the county’s Office of the Public Defender (OPD) is the agency responsible for determining a defendant’s eligibility for defense services. OPD also negotiates the contracts for defense services with nonprofit organizations and assigns cases to the defender agencies. The county currently has contracts with four non-profit law firms.
 Contracts are subject to approval by the Council. 

OPD is also responsible for maintaining a list of attorneys available to handle cases that agencies cannot accept due to a conflict of interest. This list of independent contract attorneys is known as the Assigned Counsel Panel. 
Finally, OPD is responsible for preparing an annual budget for the county’s public defense program. OPD’s 2005 adopted budget is $32.5 million
 with 24.0 FTEs. The bulk of the budget -- about 70 percent or $23.5 million -- pays for indigent defense services through the four defender agencies. The remaining 30 percent, or $9 million, supports administration and overhead, expert witnesses and assigned counsel costs. 

FUNDING MODEL FOR CONTRACT AGENCIES

Prior to 2003, OPD based its budget for agency contracts on the actual costs submitted by each agency.  As a result, the combination of individual agency budgets and county administrative practices resulted in different payments to each agency even though the type of work and caseload standards were the same. 

In 2003, OPD developed a funding model to create a payment structure in which the calculations for salaries, benefits and administrative costs were uniform across all agencies. The model was used for the first time in the 2004 budget and updated for 2005. Under the model, the rates paid for staff, benefits and overhead were common to all agencies. 
During the 2005 budget process, the Budget and Fiscal Management Committee heard testimony from each of the defender agencies expressing concerns regarding the lack of transparency in the funding model used by OPD to calculate payments for the caseload assigned to them. The defender agencies also raised concerns about shortfalls in their budgets as a result of the model. 

BUDGET PROVISO
In response to the concerns raised about the funding model, the Council inserted the following proviso in OPD’s appropriation in the 2005 Adopted Budget:

“Of this appropriation, $500,000 shall not be expended or encumbered until the Office of the Public Defender has submitted and the council has approved by motion a plan for provision of indigent defense services for cases that would otherwise be provided by the assigned counsel panel. This plan shall include any workload methodology or model that would be used to implement the proposed plan and show how agency contracts are developed. This plan should be submitted by January 14, 2005.”


The motion and report required by the proviso (Attachments 4 and 5) were transmitted on February 23rd. The report features two issues that were debated during the 2005 budget process and discussed at the BFM Committee meeting on April 6th:
1) The budget model used by the OPD to develop the 2004 and 2005 budgets for indigent defense services; and 
2) The proposal to issue an RFP (Request for Proposal) with the intention of contracting with a new defender agency to handle conflict cases and reduce the number of cases assigned to the Assigned Counsel Panel.


REFINEMENTS TO THE MODEL

Since January 2005, the directors of the four contract agencies have been meeting weekly with OPD staff to discuss refinements to the financial model for 2006 and beyond. After the BFM Committee briefing in April, the BFM chair directed Council staff to attend those meetings to monitor the discussions. 

In order to keep the agencies’ budgets in the black for 2005 while discussions of the 2006 model were ongoing, the Council, on April 18th, approved a $2.1 million supplemental appropriation for OPD in the first quarter operating omnibus ordinance (Ordinance 15151). This supplemental funding served as one-time transition funding for the contract agencies to bridge the shortfall in their budgets until a new model is in place for 2006. 
The BFM Chair directed staff to prepare a draft striking amendment adopting a new funding model based on the outcome of the discussions with OPD staff and the agency directors, The attached draft striking amendment to Proposed Motion 2005-0092 (Attachment 1) and the Public Defense Payment Model (Attachment 2) provide policy direction to the Executive in preparing the 2006 proposed appropriation for public defense. It is intended that the model be updated every three years with 2006 as Year 1; 2007 as Year 2 and 2008 as Year 3.  The model would then be reviewed for the 2009 budget. The purpose of the new model is consistent with the old model – to serve as an analytical framework for calculating the costs of providing indigent defense services. 
The model also provides transparency to the Council, the defender agencies and the public on the level of funding budgeted for various items including salaries, benefits and administrative expenses. It is important to note that while the model provides a very detailed framework on how the budget is developed, it does not establish expenditure requirements on the part of the defender agencies. For example, if the model budgets $100 for rent, the agencies are not required to spend $100 for rent. As independent contractors, the agencies have discretion to use the funds provided to them under contract in any manner subject to the scope of and requirements in their contract.
HOW THE MODEL WORKS
The model provides a methodology for creating a uniform basis of payment that is consistent across all defender agencies providing legal defense services. There are four basic payment points:

1. 
A price per credit that includes direct costs for salaries for attorneys, 
supervising attorneys and support staff, FICA, benefits and legal-
related overhead costs;


2.
An administrative and overhead rate that covers administrative staff 
and operational costs;


3. 
A rent allocation; and


4. 
A court calendar allocation
1. Calculating the Price Per Credit
The model calculates a price per credit that covers all case-related staffing costs (salaries and benefits for attorneys and support staff) and case-related overhead costs (insurance, licenses, library, education and training, etc.). The case work assigned to the defender agencies is defined by the term “case credits” in six case areas: complex felonies (homicides, death penalty cases), regular felonies, misdemeanors, juvenile, dependency and contempt of court. A case credit is roughly equal to one case (however, some court related proceedings are worth a partial credit). The total number of credits varies in each of the six case areas and fluctuates annually based on such factors as the crime rate, historical trends, legislative actions, the economy, etc. (see Caseload Trends - Attachment 7). 
An important concept in the model is known as the “caseload standard.” This refers to the maximum number of credits that an attorney may perform annually. This is important because the caseload standard is used to calculate the “per credit price” for each of the direct cost components in the model (see Table 1 below).
Felonies are the most expensive case area. Table 1 below illustrates how the price per credit for the regular felony case area would be calculated under the new model. This is an example only. Actual figures are being refined by OPD as part of their budget process and will be transmitted to the Council with the Executive’s proposed 2006 budget. 
A separate price per credit is calculated for each of the six case areas taking into account differing attorney levels assigned to each case area. In the example below, the regular felony price per credit in 2006 would be $982.06. With 9,784 projected regular felony case credits in 2006, this case area is estimated to cost $9.6 million. 
Table 1: Funding Model: Regular Felony Price Per Credit Calculation Example
	
	A


	B


	C

A/B = C
	

	Direct Cost Component
	Dollar  Input
	Felony Caseload Standard
	Per Credit Price
	Basis

	Attorney Salary
	$79,341
	150 credits
	$528.94
	Weighted average of attorney salaries in 2005 system; parity, step and COLA increases.

	Supervising Attorney Salary
	9,832
	150 credits
	65.55
	Average price per supervisor is $98,323; Standard ratio is .1 supervisors per attorney. 

	Support Staff Salary
	23,764
	150 credits
	158.42
	Weighted average market salary for support staff  is $47,527; Standard ratio is .5 support staff per attorney

	Clerical Staff Salary
	8,086
	150 credits
	53.91
	Weighted average market salary for clerical staff is $32,346; Standard ratio is .25 clerical staff per attorney. 

	FICA (Social Security & Medicare Taxes)
	9,258
	150 credits
	61.72
	Total salary input is $121,023; FICA is 7.65% of total salary.

	Benefits
	12,903
	150 credits
	86.02
	Annual per FTE rate of $6,975 based on 1.85 FTEs1 and 2003 actual rate inflated at county flex benefit inflation rate.

	Case-Related Overhead Costs
	4,124
	150 credits
	27.50
	Current agency allocations for insurance, continuing education, library, desktop replacement, etc.

	TOTAL:
	
	
	$982.06
	A total of $982.06 per felony credit; Total cost of the 9,784 projected credits in 2006 is $9,608,475.


1 1.85 FTEs = 1 attorney; 0.1 supervisors; 0.5 support staff and 0.25 clerical staff.
Under the old model, the 2005 felony rate is $815.08, a difference of $166.98 per credit.  However, there are significant differences in the way the new model calculates the price per credit:
· Attorney and supervising attorney salaries are comparable to attorneys in the PAO and on the weighted average of attorneys in the current system;
· Salary costs for support staff are based on an average market rate and the standard ratio of 0.5 support staff per attorney is applied;
· Salary costs for clerical staff are based on an average market rate and the standard ratio of 0.25 support staff per attorney is applied;

· FICA totaling 7.65 percent of salary costs was not covered in the old model and is calculated in the new model as a percentage of direct salary costs;
· Benefit costs which were given an annual COLA increase in the old model are now increased at the rate of inflation experienced by the county’s flex benefit plan; and
· Case-related overhead costs were not covered under the price per credit in the old model. 
2.  Calculating the Administrative/ Indirect (Non-Case Related) Overhead 
Allocation

For administrative and indirect overhead costs including office personnel, operations, capital equipment purchases and leases and other agency-related costs, the model uses percentage rates which are to be derived from the 2003 rates of administrative and indirect overhead costs to total direct expenditures (caseload and calendar related salaries, benefits, FICA, and legal-related administrative expenses). 
A preliminary estimate by OPD of the 2003 administrative rate is 8.09 percent and the indirect overhead rate is 4.27 percent. OPD and the agencies are working to refine these figures for the 2006 budget. 
The model allows for adjustments to be made to the rates to accommodate for business process changes which may occur from time to time. Each contract agency will be allocated a percentage share of the total allocation based upon the agency’s share of the total system direct costs.
The old model, used to develop the 2005 budget, combined the administrative and overhead allocation into one lump sum of $19,141 per FTE. This figure included costs for items such as rent and case-related overhead that are calculated separately in the new model.
3. Calculating the Rent Allocation
The model calculates the rent allocation based on three factors as follows:

· The number of FTEs (attorneys, supervisors and staff) required to manage the annual caseload volume;
· A square footage allocation for each contract agency using county space standards and providing an allowance for special space needs such as storage and common areas; and

· A rolling three-year market average cost per square foot (including operating costs) for Class B office space
 in downtown Seattle, approximately $19 per square foot, and in Kent, near the RJC (Regional Justice Center), approximately $16.50 per square foot. 
All four of the defender agencies have offices in Seattle near the Courthouse ranging in cost from $18 to $30 per square foot. Three agencies have offices in Kent in the Meeker Street Law Building near the RJC at $27.95 per square foot. Because current market rates are lower than the agencies’ average lease costs, the new model provides flexibility to account for market fluctuations and escalator provisions in existing leases. 

4. Calculating the Court Calendar Allocation
Public defense attorneys appear with their clients at various court proceedings, such as arraignment. Attorneys assigned to these proceedings are referred to calendar attorneys. The court calendar allocation is a relatively small portion of the total cost of public defense services. OPD compiles the list of court calendars to be assigned to each attorney and the model calculates the costs for salaries, FICA and benefits for attorneys, supervisors and non-legal staff assigned to calendar duty. The estimated cost in 2006 is $1.6 million.


ANALYSIS

Draft Striking Amendment to Proposed Motion 2005-0092.1

Proposed Motion 2005-0092 as transmitted by the Executive would approve OPD’s plan to issue an RFP (Request for Proposal) with the intention of contracting with a new defender agency to handle conflict cases and reduce the number of cases assigned to the Assigned Counsel Panel. 
Based on the discussion at the April 6th BFM Committee meeting, the BFM Committee Chair directed staff to develop a striking amendment that adopts a new model as a framework for budgeting public defense services. Based on the outcome of the weekly discussions with OPD and OMB staff, Council staff and the agency directors, a new model has been developed and is provided in detail in Attachment 2. The BFM Committee Chair also requested that the striking amendment request that the Executive delay soliciting proposals to contract with a new conflict agency until a business case has been transmitted and approved by the Council by motion. Below is a summary of each section of the draft Striking Amendment S1. 

· WHEREAS Statements: The Whereas Statements provide background on the history of public defense in King County and the development of the funding model that was used in the 2004 and 2005 budgets. The Whereas Statements also chronicle the concerns raised in public testimony during the Council’s 2005 budget process regarding the funding model and the Executive’s proposal to contract with a new agency to manage conflict cases. Actions taken by the Council including inserting the proviso in the 2005 budget encumbering $500,000 in OPD’s budget and the adoption of the $2.1 supplemental transition funding for the agencies are also noted. Lastly, the Whereas Statements describe the efforts of OPD staff, Council staff and the agencies to make refinements to the funding model for 2006 and beyond.


· Model Adoption: Adoption by the Council of the striking amendment would approve the Public Defense Payment Model for General Fund Expenses for Indigent Public Defense Services in King County as set forth in Attachment A to the striking amendment. The Public Defense Payment model provides policy direction to the Executive and is the analytical framework for: 


1. 
Calculating the costs for providing indigent defense services;

2. 
Guiding preparation of the annual proposed appropriation for public 


defense; and

3. 
Structuring the contracts for indigent defense services with nonprofit  


agencies.
· Model Policies: The policies embedded in the analytical framework of the model are:
1. 
Uniform Cost Structure: This policy is consistent with the purpose of the original model -- to create a common basis of payment that is consistent across all contract agencies providing indigent defense services. The model establishes four basic payment points which taken together build the budget for indigent defense: 1) Price per credit that includes salaries for attorneys, supervisors and support staff, FICA, benefits, and case-related overhead costs; 2) An administrative and overhead rate that covers administrative staff and operational costs; 3) A rent allocation; and 4) Court calendar costs.



Prior to 2004, OPD based its budget for agency contracts on the actual costs submitted by each agency. As a result, the combination of individual agency budgets and county administrative practices resulted in different payments to each agency even though the type of work and caseload standards were the same. 

2. 
Parity: The model budgets payment for public defender attorney salaries at parity with attorneys in the PAO. Parity is defined as “public defender salaries shall be comparable to the salaries of those similarly situated attorneys in the PAO.” For the purposes of the model, salary means pay exclusive of benefits. Additionally, OPD is assigned responsibility for tracking public defender attorney salaries in the Kenny Salary Table. OPD will also be responsible for updating the Kenny Salary Table annually to account for cost of living adjustments, step increases and parity increases. 
3. 
Transparency: The model’s detailed framework is intended to make clear how the proposed budget for indigent legal defense services is developed. It is not intended that the detailed components of the model establish expenditure requirements by the independent contract agencies. Each independent contractor has discretion to use the monies provided under contract with the county in any manner as long as they are used consistent with the scope and requirements of the contract.
· Assigned Counsel Costs: While the trend in the number of conflict cases has been declining over the last seven years (2,588 cases in 1998 versus 1,867 in 2004), the cost of providing assigned counsel has grown from $1.9 million in 1999 to an estimated $4.4 million in 2005 (see Chart 1 below). The report transmitted with Proposed Motion 2005-0092.1 does not provide an analysis of why those expenditures are escalating. A summary of the current conflicts policy and the circumstances that pose a conflict is provided in Attachment 8.

The striking amendment requests the Executive to delay soliciting proposals for a new agency to accept conflict cases until a business case has been transmitted to and approved by the Council by motion. The business case will be transmitted by May 1, 2006 and include the following information:


1. 
Actual assigned counsel expenditures from 1998 to 2005;


2. 
Target expenditures for 2006 to 2008; 

3. 
A review of cases assigned to counsel outside the public defender agencies to determine if the cases were assigned because of an ethical conflict or for some other reason; and

4. 
A cost/benefit analysis that analyzes if savings can be achieved by 


contracting with a new agency to handle conflict cases.
 Chart 1: Assigned Counsel Expenditures 1999-2005
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NEXT STEPS
Council staff have considerable fiscal analysis to do in assisting the Council exercise its due diligence on the issues of the funding model. Council staff have begun and will continue to work with the Budget Office and OPD to understand the financial implications of the funding model.
INVITED
John Amos, Budget Supervisor, Budget Office

Russ Goedde, Operations Manager, Office of the Public Defender

Jackie MacLean, Director, Department of Community and Human Services

Michael Olivieri, Assistant Division Director, Office of the Public Defender
Sheryl Willert, Attorney at Law, Williams, Kastner & Gibbs PLLC
Anne Daly, Director, SCRAP (Society Representing Accused Persons)

Lisa Daugaard, Misdemeanor Supervisor, TDA (The Defender Association)
Eileen Farley, Director, NDA (Northwest Defenders Association)
Jim Robinson, Assistant Director, ACA (Associated Counsel for the Accused)

ATTACHMENTS:

1. Draft Striking Amendment to Proposed Motion 2005-0092 
2. Revised Attachment A: Public Defense Payment Model for General Fund Expenses for Indigent Public Defense Services in King County

3. Draft Title Amendment to Proposed Motion 2005-0092

4. Proposed Motion 2005-0092 
5. Attachment A to Proposed Motion 2005-0092: Report to King County Council
6. Executive’s Transmittal Letter dated February 23, 2005
7. Caseload Trends 2004 -2006

8. Conflicts Policy Summary



















































� RCW 10.101.010(1) defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.


� ACA (Associated Counsel for the Accused); SCRAP (Society of Counsel Representing Accused Persons); TDA (The Defender Association); and NDA (Northwest Defender Association).


� Ninety (90) percent, or approximately $29 million, of OPD’s budget is supported by the General Fund, and the remaining 10 percent is supported by federal, state and other local revenues.


� Class B office space is defined in reference to the qualities of Class A office space. Class A space is typically characterized as newer and having excellent location and access (e.g. Bank of America Tower).Class B office space typically offers older, utilitarian space. This type of space may be basic in respect to floor plans, condition, and facilities (e.g. Central Building).
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