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SUBJECT

AN ORDINANCE related to noise provisions and prescribing penalties.

SUMMARY

PO 2014-0480 would update the county noise code by 
· shifting duties from the Department of Public Health to the Department of Permitting and Environmental Review (DPER), 
· expanding, simplifying and clarifying public disturbance and construction noise provisions which would be used primarily and respectively by the Sheriff and DPER for code enforcement, 
· updating exemptions and variances, 
· modifying penalties and providing for mediation, 
· consolidating most noise provisions into a single chapter, and 
· requiring a three-year review of the changes.

BACKGROUND

It is King County’s policy to minimize exposure of residents "to the physiological and psychological dangers of excessive noise and to protect, promote and preserve the public health, safety and welfare." (KCC 12.86.010) 

County agencies have found the current noise code to be difficult to enforce, due to resource constraints and unclear code provisions. As a result, the county largely has not been protecting its residents from the “dangers of excessive noise” since the late 1980s. PO 2014-0480 would substantially update the county’s noise code with the goal of increasing its usability by KCSO and DPER for code enforcement.

The noise code rewrite effort was previously briefed in this committee in June and September. This staff report recaps the history of the county’s noise code and noise code enforcement from the previous two briefings, then summarizes the main elements of PO 2014-0480. A detailed list of all changes within PO 2014-0480 can be found in the table at Attachment 4 to this staff report.


King County Noise Code
The County code sets maximum permissible decibel levels based on the types of property involved (rural, residential, commercial or industrial). In addition, construction and equipment operation (K.C.C. 12.88.040), motor vehicles (K.C.C. Chapter 12.90), and watercraft (K.C.C. Chapter 12.91) all have noise prohibitions based on sound levels. Measurements of sound require a sound level meter that meets the accuracy of American National Standards Institute specifications. 

Significantly, since 1977, K.C.C. 12.98.020 has required Public Health to, among other things, purchase measuring instruments and train field inspectors in their calibration and use, establish techniques for measuring or reducing noise, investigate citizens’ noise complaints, provide public education and assistance on noise evaluation and noise reduction, and review the noise chapters every three years and recommend revisions consistent with technology to reduce noise. As will be discussed further below, due to resource constraints these activities for the most part have not occurred for decades. 

Additionally, there is a public nuisance and disturbance chapter (K.C.C. Chapter 12.92) that prohibits public nuisance and public disturbance noise. Public nuisances are sounds that unreasonably affect the comfort, repose, health or safety of an entire community or neighborhood (K.C.C. 12.87.250). Public disturbances include things such as frequent horns, loud and raucous sounds, and other sounds that interfere with normal conversation at a distance of 75 feet or more (K.C.C. 12.92.020).

The Code provides for exemptions for certain sounds such as alarms (K.C.C. Chapter 12.94) and an ability to apply for variances (K.C.C. Chapter 12.96). The code also prescribes penalties and appeal processes (K.C.C. Chapter 12.99). Altogether, the county noise code spans 11 of 50 chapters within Title 12.

Code Enforcement

Historically, Public Health was charged with enforcement of the noise code. Public Health actively enforced the noise code from 1977 to the late 1980s. Enforcement of the county code's sound level requirements was carried out by environmental health specialists trained by a program supervisor and other sound experts. Public Health reports that enforcement during this time period was time and labor intensive, almost always requiring multiple hours of staff time, waiting at all times of day for the noise to occur, measuring noise, and defending the measurements. 

Public Health’s noise code enforcement activities were largely discontinued in the late 1980s or early 1990s due to staffing and resource limitations. Ad hoc assistance occurred for a period of time after that until the retirement of the main program manager in 2008. Public Health reports that currently it does not review noise variance applications. Instead, a letter is sent acknowledging the request and advising that any noise complaints will be referred to the contact person identified for the project.

Due to a reduction in resources, Public Health no longer administers or enforces the noise code. In 2001, the code was changed to attempt to shift some enforcement to the Sheriff. Currently, the Director of Public Health and Sheriff are both authorized to administer and enforce the noise code (K.C.C. 12.98.010, 12.99.010). 

Like Public Health, KCSO reports finding the noise code difficult to enforce. For 2013, there were 1,605 calls related to disturbance (noise, loud parties, etc.). At most, there were only two citations or bookings. 

Code Limitations

In 2012, the Ombudsman produced a memorandum to the Council on unincorporated area noise issues. The memorandum was created in response to numerous complaints the Ombudsman Office had received over several years from residents who were experiencing recurring noise problems and were concerned about lack of noise code enforcement in their neighborhoods. The memorandum identified several policy issues for the Council to consider addressing, including areas of ambiguity within the County noise code. The memorandum highlighted code problems such as unclear distinctions between decibel and public nuisance and public disturbance provisions and unclear division of enforcement duties between Public Health and the Sheriff.

The issues raised by the memorandum laid the groundwork for the key policy issues addressed by the work group, discussed below.

Work Group Convened

At the request of the Chair of the Law, Justice, Health and Human Services Committee, an interagency work group was convened in 2014 to examine the County's noise code and to explore ways to make it more effective and enforceable. The noise work group consists of representatives from the following entities:
· Public Health
· King County Sheriff's Office (KCSO)
· Hearing Examiner
· Council Clerk and Code Reviser
· Prosecuting Attorney's Office (PAO)
· Department of Permitting and Environmental Review
· District Court
· Council staff 
· The Dispute Resolution Center of King County

The work group met eight times over six months, and additional meetings and discussions occurred on an agency-by-agency basis for agency-specific issues. Other agencies and sections consulted in the development of PO 2014-0480 include the following:
· KCSO Marine Patrol
· Real Estate Services
· [bookmark: _GoBack]Department of Transportation (Airport)
· Department of Natural Resources and Parks
· County Auditor
· City of Seattle
· Washington State Department of Transportation
In addition, noise codes and variance procedures of other local jurisdictions were reviewed and surveyed.

The proposed ordinance also received legal review from the PAO and from Council’s legal counsel.

Proposed Ordinance 2014-0480

PO 2014-0480 would update the county noise code by:
1) Shifting duties from the Department of Public Health to the Department of Permitting and Environmental Review (DPER), 
2) Expanding, simplifying and clarifying public disturbance provisions which would be used primarily by the Sheriff for code enforcement,
3) Providing strict hour limits for construction noise, which would be used primarily by DPER for code enforcement,
4) Updating exemptions and variances, 
5) Modifying penalties and providing for mediation, 
6) Making other miscellanous changes, and 
7) Requiring a three-year review of the changes.

These proposed changes are detailed further below.

1) Shifting duties from the Department of Public Health to the Department of Permitting and Environmental Review (DPER)

It is not uncommon for jurisdictions to assign responsibility for noise enforcement to law enforcement for neighborhood noise and to the planning department for construction permit related activity. Fewer jurisdictions assign responsibilities to other agencies like Public Health.

PO 2014-0480 would eliminate the role of Public Health in noise enforcement. Instead, noise enforcement authority would reside with KCSO and DPER. The Public Health Director’s specific duties under the code, such as the handling of variances, would be transferred to DPER. 

Maximum permissible sound levels would be retained in code (including land-based as well as watercraft decibel limits), but Public Health responsibilities for noise measurement, training, and acquiring sound level meters would be eliminated (K.C.C. 12.98.020). The practical effect of this change is that, while decibel readings could be used by any citizen or agency to demonstrate a violation of the noise code, agencies would not be required to do so. Instead, KCSO and DPER could rely primarily on the public nuisance/public disturbance and construction hour limit sections of the code for noise enforcement. 

2) Expanding, simplifying and clarifying public disturbance provisions which would be used primarily by the Sheriff for code enforcement

Public nuisance provisions would remain unchanged in code. Public nuisance noises are sounds that unreasonably annoy, injure, interfere with or endanger the comfort, repose, health or safety of a community or neighborhood. This is a little-used provision.

PO 2014-0480 would refine the public disturbance provisions.  Current code provides a specific list of noises that constitute public disturbances, some of which include a reasonableness criteria and some which do not. PO 2014-0480 would make it clear that the list of noises is not exhaustive, and it would apply the reasonableness requirement to all public disturbance noises. PO 2014-0480 would define a public disturbance noise as “any sound that unreasonably disturbs or interferes with the peace, comfort or repose of a person or persons.”  In addition, the hour of the day at which the sound occurs may be a factor in determining reasonableness.  

In addition, clarifications are made to the code examples of public disturbance noises. For example, the public disturbance provisions have outdated terminology like “sanitarium” that are updated. Some provisions sound confusingly similar, such as two different “loud and raucous” provisions pertaining to sound amplifiers; these two provisions are made more distinct, with one pertaining to loud and raucous parties and the other pertaining to noise that is plainly audible at a specified distance (all requiring that the noise be unreasonable). The proposed changes also clarify how the provisions relate to watercraft. For instance, because sound travels further over water, water distances are measured at 300 feet versus land distances are measured at 50 feet. Other proposed changes to public disturbance noise examples include reducing the current code provision regarding interference with conversations from 75 feet to 50 feet.

3) Providing strict hour limits for construction noise, which would be used primarily by DPER for code enforcement

Construction decibel limits would be changed to strict hour requirements. K.C.C. 12.88.040 currently contains three different decibel limits for different categories of equipment and four different decibel limit exceptions for certain times of day. By switching to hour limits, the Department of Permitting and Environmental Review would be able to look at a clock and determine a violation based solely on the time of day. 

The current code also contains decibel limits from construction noise as measured from the interior of buildings. An interior noise provision is proposed in PO 2014-0480, but applying a standard that the noise not be unreasonable. This approach to interior noise levels avoids requiring DPER to conduct noise level measurements with meters, which would have defeated the intent of creating a simplified enforcement mechanism. Noise levels can be used as evidence of reasonableness.

4) Updating exemptions and variances

Current code identifies certain noises as exempt (K.C.C. 12.91.030 for watercraft, 12.94.010 for sounds exempt all the time, and 12.94.020 for sounds exempt during daytime hours). There is an inconsistency in exemptions between watercraft which are only exempt from maximum decibel levels and other sounds which are exempt from the entire noise code. As a result, some exemptions including sounds by safety devices, warning devices, and emergency equipment are completely exempt if generated on land, but are subject to being deemed a public nuisance or public disturbance if generated on watercraft (although in reality the public disturbance examples would likely not apply). To address this inconsistency and streamline exemptions, all watercraft exemptions are combined with the general exemption provisions.

Other notable exemption clean-up changes include the following:
· An incompletely defined motor vehicle racing hours exemption is moved to the general exemption section (but they are still subject to noise requirements of the permit for the racing event);
· Three separate exemptions related to public events and rallies are combined and moved to the decibel limit section, which would make them exempt from maximum decibel limits but still subject to public disturbance requirements of reasonableness. Under current code, sounds created by lawful pickets, marches, parades, rallies and other public events are completely exempt in rural districts, but only exempt during daytime hours in residential districts; also, sounds originating from officially sanctioned parades and other public events have their own separate and redundant daytime exemption;
· For sounds originating from forest practices during daytime hours, current code authorizes Public Health to extend the exemption hours to conform with operating hours designated by the Washington State Department of Natural Resources in directing an official fire closure; the proposed ordinance would instead automatically exempt the forest practices during such designated hours. 

Jurisdictions differ in the types of variances they offer, whether they offer them, and which agency administers them. However, most jurisdictions have some variance role assigned to their planning department. PO 2014-0480 would reassign variance duties from Public Health to DPER. 

Current code allows temporary, technical and economic variances.[footnoteRef:1] However, Public Health has not in memory granted technical or economic variances, and the City of Seattle reports similar lack of use. PO 2014-0480 would eliminate technical and economic variances. Instead, DPER may grant noise variances under the permits they currently review, and for all other noise generating activities a person may apply for a 14-day temporary permit. The process for reviewing noise variances and hearing appeals for variance requests tied to a permit that DPER is reviewing is governed by the same provisions DPER uses for those permits in K.C.C. 16.82.105.B. Notice and appeal of temporary variance requests and decisions are governed by the same provisions DPER uses for Land Use Type 1 permits (K.C.C. 20.20.060.H and K.C.C. 20.20.020). PO 2014-0480 has separate fees and response timelines identified for simple, medium and complex variance requests.  [1:  Technical variances are for when there is no practical means known or available for the adequate prevention, abatement or control of the noise involved. Economic variances are for when compliance with the particular requirement or requirements from which the variance is sought will require the taking of measures that, because of their extent or cost, must be spread over a period of time. K.C.C. 12.96.020.] 


5) Modifying penalties and providing for mediation

King County’s fine of $125 for offenses is on the low end of jurisdictions in and around King County. The most common amount is $250, which is the penalty for about two-thirds of 13 jurisdictions that were surveyed. It is also not uncommon to have escalating penalties. Some jurisdictions make subsequent offenses a misdemeanor, increase monetary penalties, or both. Sometimes the amount of the fine also depends on whether the previous infraction occurred within the prior 12 calendar months. Comparatively, King County is on the low side of what other surveyed cities fine.

The current civil penalty of $125 was enacted in 2001. Today, most jurisdictions have penalties that are double that amount. The proposed ordinance has civil penalties that start at $125 but double with each subsequent violation within a 12-month period. After a 12-month period of no violations, the penalties would reset at $125. In recognition of the possibility that a noise maker might have the resources and desire to pay multiple fines instead of addressing the noise problem, the proposed ordinance would give the Prosecutor the option to pursue an injunction upon a third violation.

The Dispute Resolution Center of King County was an active consultant for the work group. In recognition of the value of mediation as a sometimes effective and cheaper way of resolving a neighbor-to-neighbor dispute, PO 2014-0480 would give officers the ability to encourage mediation in lieu of issuing a citation. In addition, courts would be allowed to dismiss a violation upon sufficient showing that mediation was attempted or occurred.

In terms of enforcement authority, PO 2014-0480 clarifies the roles of agencies involved in enforcement. Specifically, the Sheriff issues infractions whereas DPER issues notice and orders under the authority of Title 23. Infractions are appealed in court whereas notice and orders are appealed to the Hearing Examiner.

6) Other miscellaneous changes

With the assistance of the Clerk’s Office, the noise code chapters, which currently span 11 of 50 chapters embedded within Title 12, would be combined into one single noise code chapter. Other code-reviser clean-up includes things such as deleting definitions of words that are not used in the noise code and making definitions of technical noise terms the same as those used in the City of Seattle code. 

Some other proposed changes include:
· Expanding nuisances under the animal code (Title 11) to include any animal that howls, yelps, whites, barks or makes other oral noises to an unreasonable degree, not just domesticated animals.
· Deferring to state law for motor vehicle noise levels.
· The airport layout plan year is updated in the section relating to noise from testing and maintenance of aircraft.
· KCSO will receive a courtesy notice from Real Estate Services for noisy special use permit events.

7) Requiring a three-year review of the changes.

PO 2014-0480 would require a three-year review of the revised noise code by the County auditor. Specifically, the auditor would report on how well the code provides relief from unreasonable noise and protection from unreasonable complaints about noise, the effect of shifting to an emphasis on public disturbance and construction hour limit provisions for enforcement, and an analysis of variance requests on DPER workload.

8) Effective date

If a noise code change is passed by the Council, the next step would be to obtain required approval from the state Department of Ecology before the provisions would go into effect. Standards are also deemed approved if the Department of Ecology fails to act within 90 days. (RCW 70.107.060)

ANALYSIS

In a survey of surrounding jurisdictions, larger jurisdictions like Seattle and Everett have both decibel and public disturbance code provisions. Two-thirds of the smaller jurisdictions that contract with King County for police services use only a public nuisance/disturbance approach to noise regulation.  The remaining third almost all have decibel-based noise codes that adopt state or King County regulations by reference.

The proposed changes place an emphasis on public disturbance and construction hour limits as the primary noise enforcement mechanisms for excessive noise in unincorporated King County. Although this would represent a change in approach to noise enforcement for unincorporated King County, KCSO has had success using the public nuisance/disturbance approach to resolve noise disputes in KCSO-contracted cities.

The three-year auditor review provides an opportunity to address any unforeseen impacts of the proposed changes. The proposed changes have had legal and clerk’s office review.

ATTACHMENTS:
1. Striking Amendment S1 to PO 2014-0480
2. Title Amendment T1 to PO 2014-0480
3. Proposed Ordinance 2014-0480 Noise Code
4. King County Noise Code (Title 12 chapters)
5. Table of proposed changes

INVITED:

· David Spohr, Hearing Examiner
· Chris Barringer, Chief of Staff, King County Sheriff’s Office
· Stanley Seo, Sergeant, King County Sheriff’s Office
· Jim Chan, Assistant Director, Department of Permitting & Environmental Review
· Randy Sandin, Department of Permitting & Environmental Review
· Cristy Craig, Deputy Prosecuting Attorney, Prosecuting Attorney’s Office
· Darrell Rodgers, Section Manager, Public Health - Seattle & King County
· Roman Welyczko, Enforcement Coordinator, Public Health - Seattle & King County
· Jill Dorsey, Interim Deputy Chief Administrative Officer, District Court
· Teri Randall, Dispute Resolution Center of King County
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