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SUBJECT

AN ORDINANCE relating to the adult and juvenile justice systems and detention; and amending Ordinance 12432, Section 2, as amended, and K.C.C. 2.16.120.

SUMMARY

Proposed Ordinance 2015-0128 would amend KCC 2.16.120 to limit the Department of Adult and Juvenile Detention pre-trial release of individuals to only those meeting the criteria establish by a a) Judicial order; b) Court rule established administrative release criteria; or c) Administrative release criteria in local jail services agreements.

BACKGROUND

The King County Department of Adult and Juvenile Detention (DAJD) operates one of the largest detention systems in the Pacific Northwest.  The adult system is responsible for over 35,000 bookings a year and is housing an average of 1,899 (year-to-date April 2015) pre- and post-adjudicated felons and misdemeanants every day.  Average length-of-stay is currently just over 21 days. King County is required to jail all felons arrested in the county and presented for booking into jail.  In addition, the county houses “county” misdemeanants, criminal offenders who are either arrested in the unincorporated parts of the county or have committed offenses that are adjudicated by the District Court (“state cases”).  While the county is not required to house city misdemeanants or state “holds” (individuals under state Department of Corrections’ supervision who are in violation of community supervision orders) it does so under contract.  The cities and the state pay King County for the booking and daily costs of housing inmates for which they are responsible.  In addition, cities and the state pay the costs of housing inmates who are mentally or physically ill.  

RCW 70.48.071 requires local governments (including counties) that own or operate an adult correctional facility to establish standards for the operation of the facilities.  While this addresses the authority for operating adult correctional facilities, legal counsel advises that nothing in RCW grants the Executive or Legislative branches the authority to refuse to book and house an arrestee or to implement a process that sets the conditions for release, absent authorization of Superior or District Court.

Currently, KCC 2.16.120 requires that department “house adult persons who are any combination of arrested for, charged for or held on investigation of a criminal offense.”

The current practice of DAJD is that no person who is being held in custody who a) has been charged with a crime, b) has been sentenced after adjudication, or c) is held on a violation of condition of sentencing, would be released without a judicial order.  It is also the practice of the jail to hold persons on all judicial warrants (from the Superior Court, District Court, other courts of limited jurisdiction, or any out-of-state jurisdictions) unless the jurisdiction affirmatively states it will not enforce the warrant.  

The resulting conditions leave two categories of individuals that may be held and released without a specific judicial review or order:
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1. Individuals who are booked, but not yet charged, during the investigation of a crime; and  
2. State Department of Correction’s inmates under Community Supervision who violate their conditions of supervision.

Category 1:  Bail, Bond and Personal Recognizance Screening  District Court has established, through a Local Court Rule, that individuals arrested for certain offenses can post bail/bond and be released prior to a “First Appearance” court hearing when charges are not rush filed[footnoteRef:1]. These individuals can be released if the offense they have been booked on is on the “Bail Schedule” and the individual has the resources to “make bail.”   [1:  If the case is “rush filed” (meeting specific criteria in the Prosecuting Attorney’s Office) these individuals are held for judicial review at a “First Appearance Calendar” where a judge sees the person in a court hearing at the jail.  ] 


There is a smaller subgroup of offenders who can be released on personal recognizance without a court hearing.  District Court has established General Administrative Order 02-87-1 delegating personal recognizance release authority to DAJD and establishing release criteria.  DAJD has used these criteria to establish its own PR Release Guidelines, which it routinely uses.

Superior Court, through its Court Rules, established the factors for judges to consider for pretrial release, though no corollary bail schedule is established.  Amended General Order 12050-AR (historically) implemented a Felony Administrative Recognizance Release Program, which appears to be the basis for Superior Courts authorization to DAJD personal recognizance release (though legal counsel is reviewing the status of this General Order).

Category 2: State Department of Corrections Supervision Violations Individuals who are under the supervision of the state Department of Corrections (these are individuals who have been convicted of a crime and have been sentenced to DOC supervision) who are arrested on Secretary Warrants[footnoteRef:2] for failing to comply with some provision of the individual’s community supervision order may be released based on an administrative proceeding conducted by a Department of Corrections employee.   [2:  Warrants issued under administrative authority of the DOC Secretary.] 


2015-2016 Adopted Budget  As part of the Executive’s 2015-2016 Budget proposal, the executive noted that, the staff to manage the DAJD’s forecast secure detention ADP growth during the biennium would require an additional $5.2 million (combined DAJD and Jail Health Services costs) and approving this additional funding would increase the county’s estimated $54 million deficit to $59.2 million, necessitating additional cuts in General Fund agencies.  

To manage these expenses, the Executive proposed that the county manage the total jail population through the number of “county-responsible” inmates (and not to the state or contract cities the jail population) to a budgeted ADP of 1,800 for the biennium, resulting in no changes to secure detention staffing except for efficiency reductions (mental illness floor officers, intake post position, and transport staff).  Legal counsel advises, however, that absent a court rule or order, the Executive would not have had the authority to unilaterally manage jail population.

ANALYSIS

As drafted, Proposed Ordinance 2014-0128 would amend KCC 2.16.120 to state that DAJD would not release from adults in pre-trial custody except by: 

a) Judicial order;
b) Court rule established administrative release criteria; or
c) Administrative release criteria in local jail services agreements.

Based on discussions with the primary sponsor of the legislation, Proposed Ordinance 2015-0128 was intended to “true-up” King County Code with current operationalized practices and to rely on the Superior and District Courts for the establishment of pre-trial release criteria where not established by a contracted jurisdiction (e.g. State Department of Corrections).

Constitutional or Charter Authority  Prior to analysis of this legislation there appeared to be some questions regarding the Executive or Legislative branches' authority to establish pretrial release criteria.  Legal analysis has clarified that the authority for pretrial release resides with the courts through the establishment of rules and orders.  Under the clarified authority for pretrial release, the legislation would have the effect of confirming the County's concurrence the courts' established rules and orders.  

Based on the clarified understanding of the Judiciary authority for release, this legislation does not create any Constitutional or County Charter concerns.

Conflict and Prioritization Between Proposed Release Conditions  During analysis, some questions arose regarding what happens in the case where there is a conflict between a local service agreement and a court rule or judicial order.

For clarification, Court Rules and Judicial Orders apply as follows:

· Court Rules are established to apply to all 39 counties;
· Local Court Rules are established to apply to the courts in a county;
· Judicial Orders are established for individual cases (based on Court Rule, Local Court Rule and General Orders); and
· Judicial Orders are also established as General Orders to apply as a Local Court Rule, but are amendable more easily through local judiciary action through the court of jurisdiction.

Since a judicial order may not violate a court rule there is no underlying conflict between the conditions.  Legal counsel has also suggested that the proposed language could benefit from a technical clean-up.

AMENDMENTS

The primary sponsor of the legislation has developed an amendment (Attachment 2 to this staff report) to effectuate a technical clean-up as identified by legal counsel.  In addition to the technical cleanup, Section 2 of Amendment 1, as drafted, calls on the Chair of the Council, the Chair of Committee of the Whole and the Chair of the Law, Justice and Emergency Management committee to jointly convene an annual meeting of the Executive, Presiding Judges of District and Superior Court, Prosecuting Attorney, Director of the Department of Public Defense and the Sheriff to review and discuss intervention, recidivism, sentencing and pretrial release policies.

ATTACHMENTS

1. Proposed Ordinance 2015-0128
2. Amendment 1 
3. Amendment 1 in track changes
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