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Subject
A proposed rule and regulation BOH18-05 amending Title 4A of the Board of Health Code (rule and regulation BOH17-04) relating to disclosure of information by limited service pregnancy centers.
Summary
The rule and regulation would amend Title 4A, Information Disclosure for Care Other Than Health Care, of the Board of Health Code (rule and regulation BOH17-04). In July 2017, the Board adopted rule and regulation BOH17-04 to establish Title 4A which required limited service pregnancy centers (LSPCs), to disseminate to clients on site and in any print and digital advertising materials the following: “This is not a health care facility.” The proposed rule and regulation would amend Title 4A to (1) modify the definition of LSPCs; (2) narrow the requirement for notices to just the home page of the LSPC’s website, the entrance of the facility and the areas of the facility where persons wait to receive services; (3) modify the language translation requirement; (4) clarify the paper size of the on-site notice; and (5) require Public Health – Seattle & King County to provide examples on the Public Health’s website on how LSPCs can make the notice more easily viewable on the LSPC’s website.

To date, Public Health – Seattle & King County (PHSKC) has not received a complaint about a LSPC that warranted an inspection or issuance of a penalty (as required by rule and regulation BOH17-04). 

Since the adoption of rule and regulation BOH17-04 on June 26, 2018, the United States Supreme Court decided the case of National Institute of Family and Life Advocates v. Becerra, which challenged the State of California’s Reproductive Freedom, Accountability, Comprehensive Care, and Transparency Act (FACT Act). This Act required facilities, similar to LSPCs, to provide certain notices. Rule and regulation BOH17-04 was adapted from the same California state law. The decision held that the plaintiffs are likely to succeed on their claim of a First Amendment violation.  The ruling, however, is not final and the Supreme Court acknowledged that California still has the opportunity in the lower court to present evidence to justify the law. 

Background
Limited Service Pregnancy Centers
As defined by Board of Health Code Title 4A, a limited service pregnancy center is a facility that is not a health care facility and whose primary purpose is to provide either pregnancy options counseling or pregnancy tests, or both, for a fee or as a free or low-cost service; and that satisfies two or more of the following criteria: (1) the facility offers obstetric ultrasounds; (2) the facility offers pregnancy testing; (3) the facility advertises or solicits patrons with offers to provide prenatal sonography, pregnancy tests or pregnancy options counseling; and (4) the facility has staff or volunteers who collect health information from clients. LSPCs are also referred to as crisis pregnancy centers. 

As described in the staff report for rule and regulation BOH17-04[footnoteRef:1], broadly speaking LSPCs offer services to pregnant women such as pregnancy tests (often free of charge), pregnancy options counseling and ultrasound imaging. These entities also offer assistance for women who seek to continue an unplanned pregnancy, including the provision of baby supplies like diapers and clothing and access to parenting classes or other parenting supports. Many of these entities are faith-based.[footnoteRef:2] These entities can fall outside of the scope of state licensing requirements for health care facilities and those that do would not be regulated as such. Some have licensed health care providers on site, on their boards, or otherwise affiliated but those providers may not be functioning as health care providers or may be participating in activities that are outside of the scope of their licenses, thus falling into a regulatory grey area. Some provide first trimester “medical consultation” with a health care professional after a positive pregnancy test.[footnoteRef:3] [1:  Board of Health Briefing BOH17-B14, June 15, 2017.]  [2:  As example: Care Net of Puget Sound, https://carenetps.org/sohls/, Accessed October 11, 2018.]  [3:  As example: “Medical consultation for pregnancy,” Care Net of Puget Sound, http://carenetps.org/medical-services/ Accessed on October 11, 2018.] 


Some entities that may be identified as a LSPC by a range of other entities monitoring LSPC-like entities or activities, may provide medical care or health care by health care professionals in the scope of their licenses. Such entities fall within the scope of state regulations and are not subject to Board of Health Code Title 4A.

In August 2017, PHSKC identified the organizations that may meet Title 4A’s definition of LSPCs. PHSKC sent letters to each of the organizations informing them of the Board adopted rule and regulation BOH17-04 (Board of Health Code Title 4A) and that the rule and regulation may apply to their organization. Here is the list of the identified organizations:
1. Care Net of Puget Sound (Various locations in King County);
2. Bethany Christian Services (Shoreline);
3. Pregnancy Aid of Kent (Kent);
4. Special Delivery (Woodinville);
5. Life Choices Pregnancy Clinic (Issaquah and Federal Way);
6. Pregnancy and Parenting Support Program of Catholic Community Services and PREPARES (Various locations in Seattle);
7. Open Adoption and Family Services (Various locations in Seattle);
8. Catholic Community Services (Seattle);
9. Life Choices Pregnancy Clinic (Seattle);
10. 3W (Wellness for Washington Women) (Seattle); and
11. Open Adoption and Family Services (Seattle).

Attachment 2 of this staff report includes a template of the PHSKC letter to the above organizations.

Past State of Washington Actions
In 2010 the State of Washington considered SB 6452 (companion bill HB 2837 was also introduced) which would have required LSPCs, defined as “an organization that does not provide prenatal care, comprehensive birth control services, abortion or referrals for abortion”, to disclose to a person seeking services, that the center does not provide abortion or comprehensive birth control services, referrals for abortions or comprehensive birth control services, or medical care for pregnant women. Among the other provisions of the bill, it would also have required that when a LSPC collects health information from an individual seeking services, that information not be disclosed to another person without the individual’s written authorization. Further, the bill provided for accuracy in pregnancy testing and the immediate provision of test results in writing for women taking a pregnancy test. The bills were not adopted and in 2011, the State of Washington reconsidered the issue by introducing SB 5274 (companion bill HB 2837 was also introduced) with similar provisions as included in the bills introduced in 2010. The 2011 bills were also not adopted.

PHSKC Enforcement Activities 
Since adoption of rule and regulation BOH17-04, Public Health has taken a complaint-based, progressive enforcement approach where PHSKC does not conduct routine inspections but rather responds when the community reports that an organization may be in violation of Board of Health Code Title 4A.[footnoteRef:4] PHSKC states that once a complaint is received, notices of the violation and penalties would be sent out and inspections would take place to gather evidence of the violation. PHSKC states that while not without cost, a complaint-based, progressive enforcement approach is less expensive than sending out staff to conduct routine inspections. As mentioned above, in August 2017, PHSKC sent letters to 11 organizations, that may meet Title 4A’s definition of LSPCs, informing them of the Board adopted rule and regulation BOH17-04 (Board of Health Code Title 4A) and that the rule and regulation may apply to their organization. PHSKC has stated that it received one complaint that was reported through the PHSKC website. However, the complaint form was submitted as blank. PHSKC staff followed up stating that more information was needed but a response was never received.  [4:  PHSKC has established a website to report organizations that may be in violation of Board of Health Code Title 4A: https://www.kingcounty.gov/depts/health/about-us/report-concern/limited-pregnancy-service-centers.aspx. Accessed October 11, 2018.] 


As required by Title 4A, PHSKC has also made available a downloadable on-site notice on the PHSKC website.[footnoteRef:5] [5:  Downloadable on-site notice: https://www.kingcounty.gov/depts/health/about-us/report-concern/~/media/depts/health/board-of-health/documents/regulations/this-facility-is-not-a-health-care-facility-translations.ashx. Accessed October 11, 2018.] 


Supreme Court Ruling 
Rule and regulation BOH 17-04 was adapted from the State of California’s Reproductive Freedom, Accountability, Comprehensive Care, and Transparency Act (FACT Act) that required facilities, similar to LSPCs, to provide certain notices.[footnoteRef:6] The FACT Act is currently under review in a federal lawsuit (National Institute of Family and Life Advocates v. Becerra). At the time of the Board’s action in July 2017, the Ninth Circuit Court of Appeals had ruled in favor of the State of California, and the plaintiffs had filed a petition for review by the United States Supreme Court. The plaintiffs claim that the law violates the First Amendment of the United States Constitution.  [6:  California Reproductive Freedom, Accountability, Comprehensive Care, and Transparency Act (FACT Act), 2015-2016 Assembly Bill No. 775 Chapter 700. File October 9, 2015.  URL: https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160AB775. Accessed October 11, 2018.] 


On June 26, 2018, the United States Supreme Court issued a decision that is not favorable to the State of California.  The Supreme Court held that the plaintiffs are likely to succeed on their claim of a First Amendment violation. It concluded that California had not demonstrated adequate justification for the law and that the notice requirements are unduly burdensome.  The ruling, however, is not final.  The Supreme Court acknowledged that California still has the opportunity in the lower court to present evidence to justify the law.  The plaintiffs also argued that California’s law discriminates based on viewpoint, but the Court did not need to reach this issue because it found the law to likely be unconstitutional for the other reasons of inadequate justification and undue burden.[footnoteRef:7] [7:  Supreme Court of the United States Case No. 16–1140. National Institute of Family and Life Advocates, DBA, NIFLA, et. al. v. Becerra, Attorney General of California, et. al. Argued March 20, 2018, Decided June 26, 2018. URL: https://www.supremecourt.gov/opinions/17pdf/16-1140_5368.pdf. Accessed October 11, 2018.] 


Summary of Proposed Rule and Regulation BOH18-05
The following provides a summary of key sections of the proposed rule and regulation BOH18-05 included as Attachment 1 to this staff report:

· Section 1 – Removes the definition of “clear and conspicuous” and modifies the definition of LSPC.

Section 2 – This section would (1) narrow the requirement for notices to just the home page of the LSPC’s website, the entrance of the facility and the areas of the facility where persons wait to receive services; (2) modify the language requirement of the notice to the same language or languages normally used by LSPCs in the regular course of business; (3) clarify the paper size of the on-site notice; and (4) require Public Health – Seattle & King County to provide examples on the Public Health’s website on how LSPCs can make the notice more easily viewable on the LSPC’s website.

[bookmark: _GoBack]It should be noted that the findings in rule and regulation BOH 17-04 support the proposed rule and regulation BOH18-05.  
Analysis
Costs
PHSKC staff indicate that administrative costs related to providing examples on the PHSKC’s website on how LSPC’s can make the notice easily viewable on their website, as required by the proposed rule and regulation, should be nominal.

Legal Review
The Board’s legal counsel (King County Prosecuting Attorney’s Office) has reviewed the proposed rule and regulation.
Invited
1. Patty Hayes, Director, Public Health – Seattle & King County
Attachments
1. Proposed Rule & Regulation BOH18-05.1.
2. Sample Letter LSPC Notice Letter, drafted by Public Health – Seattle & King County, dated August 23, 2017.
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