[image: KClogo_v_b_m2]

Metropolitan King County Council
 Law and Justice Committee

STAFF REPORT

	Agenda Item:
	8
	Name:
	Clifton Curry

	Proposed No.:
	2018-B0107
	Date:
	May 22, 2018



SUBJECT

Briefing on Recent Legislative Changes to Legal Financial Obligations Assessed by King County Courts.

SUMMARY

Under state law, when a defendant is convicted of a crime, the court may impose legal financial obligations (LFOs) as part of the judgment and sentence.  Legal financial obligations include:  victim restitution; crime victims' compensation fees; costs associated with the offender's prosecution and sentence; fines; penalties; and assessments. Under current law, these LFOs are subject to an interest rate of 12 percent per year.  A statewide study of LFO practices in 2008 found that LFOs were not uniformly assessed, that many individuals were not paying on their LFOs, and that it appeared that the imposition of LFOs on indigent purposes increased the person’s likelihood of reoffending.  In the Second Session of 2017, the state legislature adopted E2SHB 1783, which was signed by the Governor and enacted into law.[footnoteRef:1]  The legislation’s effective date is June 7, 2018.  This legislation will make significant changes to LFOs.  The changes include: the elimination of interest for non-restitution LFOs after June 7, 2018; changes in the imposition and collection requirements for LFOs; establishment of priorities for repayment; changes in enforcement requirements; and definitions of indigence—where indigent persons would not pay non-restitution LFOs.  King County Courts report that they are set to implement the new requirements in June 2018. [1:  Chapter 269, Laws of 2018, Engrossed Second Substitute House Bill 1783.] 


BACKGROUND 

Under state law, when a defendant is convicted of a crime, the court may impose legal financial obligations (LFOs) as part of the judgment and sentence.  Legal financial obligations include:  victim restitution; crime victims' compensation fees; costs associated with the offender's prosecution and sentence; fines; penalties; and assessments.[footnoteRef:2]   [2:  RCW 9.94A.760.] 

Under current law, legal financial obligations for cases adjudicated in Superior Court bear interest from the date of the judgment and sentencing at the same rate that applies to civil judgments.  The rate of interest generally applicable to civil judgments is the greater of 12 percent or four points above the 26-week treasury bill rate.  As a result of low treasury bill rates, 12 percent has been the applicable interest rate on LFOs for several decades.  For cases in courts of limited jurisdiction (District Court or municipal courts), interest accrues on non-restitution financial obligations at the rate of 12 percent upon assignment to a collection agency.
Interest that accrues on the restitution portion of LFOs is paid to the victim of the offense.  All other accrued interest is split between the state and the county as follows:  
· 25 percent to the State General Fund; 
· 25 percent to the state Judicial Information System Account; and, 
· 50 percent to the county, of which, 25 percent of which must be used to fund local courts.
In addition to restitution, the costs that may be imposed on a defendant include public defense costs, jury fees, criminal filing fees, bench warrant fees, deferred prosecution fees, pretrial supervision fees, witness costs, incarceration costs, and other costs as ordered by the court. 
Currently, an offender's payments towards LFOs are applied first to restitution, and then proportionally to other monetary obligations after restitution has been satisfied.  Costs of incarceration, if ordered, are paid last.
DNA Database Fee. Under state law, biological sample must be collected for purposes of DNA identification analysis from every person convicted of a felony or certain other offenses, and the court must impose a $100 fee as part of the sentence for the offense.  Eighty percent of the fee is deposited into the DNA Database Account, and 20 percent of the fee is transmitted to the local agency that collected the biological sample.[footnoteRef:3] [3:  RCW 43.43.7541.] 

Crime Victim Penalty Assessment. A crime victim penalty assessment must be imposed on any adult convicted of a criminal offense in superior court, with some exceptions for vehicle-related offenses.  The penalty assessment is $500 in the case of a felony or gross misdemeanor offense and $250 in the case of a misdemeanor offense.   A juvenile offender who is found to have committed a most serious offense must be assessed a penalty assessment in the amount of $100.    
The county treasurer must remit 32 percent of the amounts collected to the State Treasurer for deposit in the State General Fund.  Of the remaining 68 percent of amounts collected, the county treasurer must remit 50 percent to a fund maintained exclusively for the support of comprehensive programs to encourage and facilitate testimony by the victims of crimes and witnesses to crimes.[footnoteRef:4] [4:  Chapter 7.68 RCW.] 

Failure to Pay Legal Financial Obligations. The requirement that an offender pay a monthly sum towards LFOs is generally a condition of the sentence, and an offender is subject to penalties for noncompliance.  Under the Sentencing Reform Act, sanctions for a willful failure to pay may include incarceration or other penalties such as work crew or community restitution.  If the failure to pay is not willful, the court may modify the offender's LFOs.[footnoteRef:5]  [5:  RCW 9.94A.775.] 

Civil contempt sanctions may also apply to an offender who fails to pay LFOs.  If the court finds that the failure to pay was willful, the court may impose contempt sanctions including incarceration.  If the court determines the failure to pay was not willful, the court may modify the terms of payment or reduce or revoke the amount of the offender's LFOs.  LFOs cannot be discharged in bankruptcy, and many never expire. [footnoteRef:6] [6:  RCW 9.94A.775.] 

Prevalence of LFOs.  Nearly every person convicted of a crime in a Washington court receives a bill for LFOs at sentencing. The ACLU of Washington has calculated that the average amount of LFOs imposed in a felony case is $2,540. In addition, Washington current law mandates that LFOs have an annual interest rate of 12 percent. The ACLU notes that persons with money can pay their LFOs immediately without the added cost of interest or any costs associated with the collection of fees. “But people who are poor cannot do so and may remain tied to the criminal justice system for years solely because of court system debts. For example, a person who can only afford to pay $20 per month in an effort to repay the average $2,500 debt may remain indebted to the court even after years of regular payment. In fact, a person who owed $2,500 in debt will owe $300 in interest by the end of the first year that the LFOs are owed. At a rate of $20 per month, the person will not even be able to pay off the interest that accrued on the debt, let alone the initial debt itself.” [footnoteRef:7]  [7:  American Civil Liberties Union, “Know Your Rights,” https://www.aclu-wa.org/questions-and-answers-about-legal-financial-obligations-lfos.] 

State Study of the Impact of LFOs.  A 2008 study conducted by University of Washington researchers for the Washington State Minority and Justice Commission found, for the period studied, that the statewide assessment of LFOs is characterized by a high degree of variability that cannot be attributed solely to the seriousness of the offense or the offender. The dollar value of assessed fees and fines reviewed by the researchers varied a great deal, from a low of $500 to a high of $21,110 per felony conviction. If restitution was included, the maximum LFO assessed for a single felony conviction was $256,257. The researchers noted that a very small percentage of the LFOs studied had been collected three years post-sentencing.[footnoteRef:8]   [8:  Katherine Becket, PhD, Alexes Harris, PhD, Heather Evans, “The Assessment and Consequences of Legal Financial Obligations in Washington State,” Washington State Minority and Justice Commission, August 2008.] 

Further, the study noted that the researcher’s analysis of court records also indicates that defendant, case and county characteristics significantly influence LFO assessment even after the seriousness of the offense and offender are taken into account. Specifically, convictions involving Hispanic defendants are associated with significantly higher fees and fines than those involving white defendants, even after controlling for relevant legal factors. Drug convictions are associated with significantly higher fees and fines than convictions involving violent offense charges. Convictions that result from a trial rather than a guilty plea are also associated with significantly higher fees and fines.[footnoteRef:9] [9:  Ibid., page 2.] 

The report describes interview and survey data that shows that LFOs are also a significant barrier to the reintegration process for those convicted of a crime. The researchers indicated that, like many people living with a criminal conviction across the United States, most of those interviewed for the study reported living on limited incomes; over half of those interviewed had incomes that fall under federal poverty guidelines. Most of those interviewed were also parents and were financially supporting minor children at the time of the interview. As a result, many fell behind on their LFOs, which continued to grow as the result of the accrual of interest. The report notes that their legal debt not only potentially limits their income, but their credit ratings as well, which in turn limits their ability to secure stable housing. Some respondents also reported that the threat of lost wages and garnishment created an incentive for them to avoid work. Given evidence that employment, adequate income and stable housing reduce recidivism among persons with criminal histories, the researchers concluded that it is quite possible that by reducing income and employment, and rendering the search for stable housing more difficult, LFOs encourage repeat offending.  The authors also noted that the long term nature of the legal debt also prevents many with LFOs from apply to have their criminal record sealed, which in turn perpetuates their economic disadvantage. 

Finally, the study concluded that, although LFOs do in theory hold those convicted of crimes financially accountable for their criminal behavior, many of those with legal debt do not make regular LFO payments.  The researchers noted that court records indicate that approximately half of the convictions assessed in 2004 had paid zero percent of the fees, fines and restitution orders three years post-sentencing. The authors noted that the adverse consequences of LFOs for those who possess them are thus not outweighed by recoupment of significant restitution funds and it is also unclear whether the revenues generated by LFO payments are greater than the direct and indirect costs associated with their collection. The researchers also explained that many of those who had been assessed LFOs are overwhelmed by the magnitude of their legal debt and therefore had stopped making payments entirely, and that it is possible that attempting to hold defendants financially accountable to the state and counties reduces the capacity and/or willingness of those who are assessed restitution to make payments to crime victims.

King County Courts The Superior Court is the county’s jurisdiction trial court and has responsibility for civil matters, family law cases, criminal (any adult criminal case filed as a felony), and juvenile criminal offenses (all misdemeanor and felony cases) throughout the county. The court currently operates out of Seattle (the County Courthouse, Youth Services Center, and the Harborview Involuntary Treatment Court) and Kent (Maleng Regional Justice Center).  In addition, the court is responsible for juvenile court services and court-ordered supervision and treatment.  The court is supported by the Department of Judicial Administration (DJA)—which acts as the Superior Court Clerk--and administers all court records for civil matters, family law cases, felonies, and juvenile criminal offenses filed in the Superior Court.  As the court that adjudicates felony criminal cases, it is responsible for the imposition of LFOs in these cases.  

King County Superior Court, through the DJA, reports 172,021 open LFO accounts.  This number is not the number of persons owing LFOs, but instead it reflects the number of individual cases.  The DJA notes that the number of persons owing LFOs is probably a lower number because many persons have more than one case they are paying on.  The DJA notes that establishing the number of persons owing LFOs in King County is a challenging number to develop because of how the LFOs are assessed and recorded.

The DJA indicates that the total amount of LFOs owed, including interest, at of the end of the first quarter of 2018, is $956,779,657.  The DJA does not use outside collection services for LFOs and reports that the County collects between 10 cents to 12 cents on the dollar of total LFOs owed.  However, the DJA notes that another calculation that might be more relevant is the ratio of cases being paid in full compared to the number of new LFOs being created.  The percentage of the number of fully paid LFOs is 66 percent.  The DJA notes that while the there is a high uncollectible amount of LFOs, many offenders are paying their LFOs.  Generally, DJA reports that those with lower LFO amounts are more likely to pay in full and those with significantly higher amounts (often the result of high restitution amounts that are assed based on the circumstances of the offense) will be less likely to pay in full.  

[bookmark: _GoBack]The District Court is the county’s court of “limited jurisdiction” and has responsibility for traffic infractions, certain civil matters, and misdemeanor criminal offenses in the county’s unincorporated areas, cities that contract with the court, and for the adjudication of “state” offenses (violations of state statute in the county or when the arresting agency is the Washington State Patrol or other state law enforcement agency).  The requirements and structure of the District Court are established in state statute, county code, and are also governed by court rules.  The District Court assesses LFOs on the criminal cases that it adjudicates and also collects fines and fees related to infractions and traffic citations (which are not considered LFOs).

King County District Court reports 224,811 open LFO accounts through December 2017 (this includes criminal cases along with fines and fees related to traffic infractions and parking cases).  Similar to the Superior Court, the District Court number is not the number of persons owing LFOs, but instead it reflects the number of individual cases.  The Court indicates that the total amount of LFOs owed, including interest, through December 2017 is $138,965,103.  The District Court generally attempts to collect recent LFOs, but will send older LFOs to private collection agencies after 60 days.  The Court reports that it does collects between 10.39 to 20.52 percent of the total LFOs owed; where the Court collected between 2015 through 2017, $20.4 million of a total $102.8 million owed during the period.  Like the Superior Court, the District Court reports that those with lower LFO amounts are more likely to pay in full and those with significantly higher amounts will be less likely to pay in full.  

Legislative Changes to LFOs--E2SHB 1783.  During its most recent session the state legislature passed E2SHB 1783, which was signed by the Governor and enacted into law.[footnoteRef:10]  The legislation’s effective date is June 7, 2018.  This legislation will make significant changes to LFOs, as described below. [10:  Chapter 269, Laws of 2018, Engrossed Second Substitute House Bill 1783.] 


Legal Financial Obligation Interest Rate. This legislation eliminates interest accrual on the non-restitution portion of an offender's legal financial obligations as imposed in Superior Court or courts of limited jurisdiction for those LFOs after June 7, 2018.  In addition, the legislation changed the standards for the reduction or waiver of interest on LFOs.  Under the provisions of the new law, for those with existing unpaid LFOs, upon motion of the offender, the sentencing court can waive interest on the non-restitution portion of the LFOs that accrued prior to the effective date of the act.  However, nothing in the act requires that the courts refund or reimburse amounts previously paid toward LFOs or interest on LFOs.

Changes in the Imposition and Collection of LFOs.  Under the new legislation, a court may not impose costs on an offender who is indigent at the time of sentencing, or appellate costs on an offender who is indigent at the time the request for appellate costs is made.  The act defines a person as "indigent" if the person is receiving certain types of public assistance, is involuntarily committed to a public mental health facility or, has been receiving an annual income, which after taxes totals 125 percent or less of the federal poverty level.  

In addition, if the court finds that the defendant is indigent, the court must grant permission that would allow for the payment of LFOs to be made within a specified period of time or in specified installments (payment plan). The legislation allows an offender who is not in default in the payment of LFOs to request that the court convert unpaid costs to community restitution hours (in King County this would be through the Community Work Program operated by the Department of Adult and Juvenile Detention) at the rate of the minimum wage, if payment of the amount due will result in manifest hardship to the defendant.  The legislation defines that a manifest hardship exists when the defendant is indigent.

Finally, the court is not required to impose the DNA database fee if the state has previously collected the offender's DNA as a result of a prior conviction.

Changes in the Priority of Payment. The legislation changes state law to establish that an offender's LFO payment must be applied in the following order of priority until satisfied: 

· First, proportionally to restitution to victims that have not been fully compensated from other resources; 
· Second, proportionally to restitution to insurance payers or other sources with respect to a loss that has provided compensation to victims; 
· Third, proportionally to crime victims' assessments; and, 
· Fourth, proportionally to costs, fines, and other assessments.

The requirement that costs of incarceration be paid last after all other LFOs are satisfied is removed.  The priority of payment applies to cases in courts of limited jurisdiction as well as superior court. The legislation requires that 100 percent of crime victim penalty assessment amounts received by the county must be deposited into a fund for the support of comprehensive programs to encourage and facilitate testimony by the victims of crimes and witnesses to crimes.  

Enforcement of Legal Financial Obligations. Under this legislation, a court may not sanction an offender for failure to pay LFOs unless the failure to pay is “willful.”  According to the legislation, an offender's failure to pay is willful only if the offender has the ability to pay but refuses to do so.  To determine whether the offender has the ability to pay, the legislation establishes that the court must consider the offender's: 
 
· Income and assets; 
· Basic living costs and other liabilities including child support and other LFOs; and, 
· Bona fide efforts to acquire additional resources.  

Nevertheless, the legislation finds that an offender who is indigent is presumed to lack the current ability to pay.  Further, if the court determines that the offender is homeless or is a person who is mentally ill, failure to pay LFOs is not willful noncompliance with the conditions of the sentence and would not subject the offender to penalties.

The legislation states that when a court is considering sanctions for the failure of an individual to pay LFOs, that if the court finds that failure to pay is not willful, the court may, and if the defendant is indigent, the court must, either:  

(1) Modify the terms of payment; 
(2) Reduce or waive non-restitution amounts; or 
(3) Allow conversion of non-restitution obligations to community restitution hours at the rate of no less than the state minimum wage for each hour of community restitution.  

However, the legislation states that the Crime Victim Penalty Assessments may not be reduced, waived, or converted to community restitution hours.

County Court Readiness to Implement New Provisions. Both the DJA and District Court report that the County is ready for the changes established in the new legislation.  DJA and the District Court note that the existing systems that record, track, and account for LFOs are being changed to stop the interest collection on anything other than restitution, and to allow both the Courts to separate actual crime victims from insurance crime victims.  

INVITED:

· Barbara Miner, Director, Department of Judicial Administration

ATTACHMENTS:

1. Chapter 269. Laws of 2018, Engrossed Second Substitute House Bill 1783.
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