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COMMITTEE ACTION:  At its September 13, 2011 meeting, the Law, Justice, Health and Human Services Committee amended proposed ordinance 2010-0580 by unanimously approving a substitute ordinance that made substantive and technical corrections to the underlying proposed legislation. 

SUBJECT

AN ORDINANCE that would change the reporting relationship for the Office of the Public Defender to report directly to the County Executive, instead of the director of the Department of Community and Human Services.  

SUMMARY

Proposed Ordinance 2010-0580 would make changes to the reporting structure of the Office of Public Defense. It would change the direct reporting and oversight of the office from the director of DCHS to the Executive. The proposed oversight and reporting structure would be similar to that of the Office of Information Resources Management.  

This committee received an initial briefing on the proposed legislation on February 2 and deferred action. In the intervening months, Council and the Executive have collaborated on a striking amendment to the original proposed legislation (attachment 2). 

This is the second briefing on the proposed striking amendment and the third on the underlying proposed legislation. 

BACKGROUND
Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and other state statutes.  In Washington State, the cost of providing indigent
 defense services is primarily the responsibility of local governments – counties and cities.  As a regional government, King County is responsible for providing indigent defense services for felony and juvenile defendants on a county-wide basis, and as the local government, the county must provide defense services for misdemeanants in the unincorporated area.  Cities are responsible for providing defense services for misdemeanors that occur within their borders.  
King County Code 2.60.101 states that indigent defense services will be made available to provide legal representation for those that are eligible.  Washington State law, RCW 10.101, defines who is indigent.  In general, King County’s Office of the Public Defender (OPD) provides attorneys to those people who qualify based upon their financial status and are facing the possibility of jail time or of losing their children.  

Unlike most jurisdictions in the nation, King County has contracted with non-profit agencies for indigent legal defense services for over 30 years.  OPD negotiates the contracts for defense services with the non-profit organizations and assigns cases to the defender agencies
.  These annual contracts are subject to approval by the County Council.  The defender firms are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  Under these defender agency contracts, the county pays for “caseload” on a workload basis (using increments called “case credits” which represent the number of attorneys and other resources, such as expert witnesses and investigators that are allocated to each case).  
Organizationally, the Office of the Public Defender is currently under the administrative control of the county’s Department of Community and Human Services (DCHS) and is headed by an attorney with prior public defense and management experience. OPD is responsible for preparing an annual budget for the county’s public defense program.  The primary cost driver is caseload, which is controlled by the number of arrests and case filings.  
The Case Weighting Study

The Spangenberg Project (TSP) was engaged to conduct a Case Weighting Study (CWS) in 2010.  TSP noted that King County has been seen as among the finest in the nation for the provision of public defense services and stressed that King County public defenders provide effective representation for defendants despite changes in filing practices, increasing case complexity, inadequate staff support, and communication challenges.  At the same time as TSP noted that King County takes pride in its historical commitment to public defense and that despite the challenges and work load issues, defenders strive to provide the highest level of representation, the current level of effectiveness appeared to be unsustainable. Simply, after systematic quantitative assessment of workload and qualitative interviews with justice system stakeholders, TSP found that the current system of public defense cannot continue without changes. 

At the direction of this committee, a work of a group was convened to develop and review options related to implementing the case weighting methodology for the county’s defense services. Through the course of the group’s work, the numerous efforts by the Executive to identify and implement efficiencies that streamline OPD operations were discussed. As of May 24 when this committee was briefed on the case weighting work group’s report, the Executive had undertaken the following steps:
· Formalizing regular meetings between public defense contract agency directors and OPD;

· Monthly meetings between OPD,  public defense contractors and DAJD
· Meetings between the public defense contractors, the Director of Performance, Strategy and Budget,  the Office of the Executive and OPD, to provide information on budget issues and processes, as well as to hear directly from the public defense contractors about budget issues and their recommendations for savings or efficiencies;

· Making changes to the expert witness request system designed to streamline the process;

· Exploring ways to simplify public defense agency contracts; 

· Initiating system wide discussions on criminal justice issues with the goal of finding efficiencies and savings throughout the system, and

· Encouraging public defense contractors to seek caseload relief by fully utilizing the interim case weighting system and the additional case credits currently available to them under the contract.
ANALYSIS
Proposed Ordinance 2010-0580: The proposed legislation would change the direct reporting and oversight of the office from the director of DCHS to the Executive. The proposed oversight and reporting structure would be similar to that of the Office of Information Resources Management.  
The legislative statement of intent of the proposed ordinance preamble is to "facilitate effective collaboration and planning throughout the county's criminal justice [CJ] system", to "provide for an accountable and transparent system that will encourage service delivery comparable to other county criminal justice providers", and "to enhance performance of the office".
Attachment 5, the staff report dated February 2, 2011, contains detailed information on the underlying proposed legislation.
Striking Amendment to Proposed Ordinance 2010-0580: Striking amendment (attachment 2) makes technical changes to the underlying proposed ordinance. It also accomplishes the following substantive items: 

1. Provides for the Executive to appoint the director of the division. Currently, the director of DCHS appoints the leader of the Office of Public Defense. Though OPD would remain as a division within DCHS and report to the director of DCHS, the director of OPD would be appointed by the Executive. The Council would continue its duty to confirm the candidate.
2. Changes the name of the division and the name of the leader of the division from the “Office of the Public Defender” to the “Office of Public Defense” and the leader of the division from “the public defender” to a “director of the Office of Public Defense”. 
3. Amends the selection process: Under the proposed striking amendment, the Executive would consult with representatives of the criminal justice and broader community during the recruitment and selection of the appointee, rather than convening an advisory committee to assist the director of DCHS in the appointment process. See attachment 4 for a comparison of processes.
4. Revises the required skills and duties of the director of Public Defense, replaces the requirement that the public defender be a licensed attorney with prior experience in public defense and management with the requirement that the director of the Office of Public Defense “ensure the office of public defense employs the needed technical and public defense expertise to ensure effective delivery of public defense services”.

The effects of the changes contained in the striking amendment to the underlying proposed legislation are as follows 
· OPD would remain as a division under DCHS
· The name of the division would change along with the title of the leader of the organization

· The leader of OPD would continue to report to the director of the department, rather than report directly to the Executive
· OPD would be required to employ the technical and public defense expertise to ensure the effective delivery of public defense services, but the leader would not required to be a licensed attorney

Follow up from August 30 Committee Meeting: Committee members raised questions related to changes to the selection process, name of the organization and job title. Attachment 4, provided by the Department of Community and Human Services, provides a side by side comparison of the previous, and current iterations of the office, as well as other aspects of the proposed striking amendment if enacted. 
Legal Review: The striking amendment to the proposed ordinance has been reviewed by the Prosecutor’s Office (PAO) and the Code Reviser. Technical amendments were recommended and are shown in the striking amendment S3, which is attachment 2. 
The technical amendments include making corrections to additional sections of King County Code where the Office of the Public Defender, or the Public Defender are referenced, but were not corrected by the previous striking amendment S2 dated August 26, 2011. No substantive issues were identified in the proposed striking amendment by the PAO. 
A title amendment would also be required with the striking amendment. It is included as attachment 3.

� RCW 10.101.010(1) defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.


� OPD is also responsible for maintaining a list of lawyers available to handle cases that agencies cannot accept due to a conflict of interest.  This list of independent contract attorneys is known as the Assigned Counsel Panel.  
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