EXHIBIT H

E-3 IMPROVEMENTS AGREEMENTPRIVATE 


This Agreement is made by and among CENTRAL PUGET SOUND REGIONAL TRANSIT AUTHORITY, a regional transportation authority of the state of Washington (“Sound Transit”), KING COUNTY, a political subdivision of the State of Washington (“King County”), and the STATE OF WASHINGTON, by and through its Department of Transportation (the “State”) for the development of certain public facilities on real property owned by the State and utilized by King County for metropolitan public transportation facilities.

BACKGROUND

A. The State, Sound Transit and King County have entered into a E3 Umbrella Agreement dated ________, 2002 (the “E3 Umbrella Agreement”) that establishes the framework among the parties for conveying fee and airspace leasehold and other property interests in the E-3 Busway Area and for relocating certain existing facilities.  Pursuant to the Umbrella Agreement, Sound Transit and the State have entered into an agreement providing for Sound Transit to acquire a fee simple estate in a portion of the Light Rail Area from the State, and an airspace lease in another portion of the Light Rail Area, both free and clear of King County’s prior interest.  In addition, the E3 Umbrella Agreement provides for Sound Transit to acquire a temporary construction easement upon portions of the State Property in order to complete relocation of King County facilities and certain other construction work.  Capitalized terms used herein shall have the meanings set forth in the E3 Umbrella Agreement unless otherwise expressly defined herein.

B. Sound Transit and King County desire Sound Transit to perform, at Sound Transit’s expense, the relocation of the King County facilities from the Light Rail Area into the remainder of the E-3 Busway Area.  The parties wish to state the terms and conditions governing Sound Transit’s relocation of these King County facilities within the State Property.

AGREEMENT


NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, Sound Transit, King County and the State agree as follows:

1. Busway Improvements In General. Sound Transit intends to construct certain improvements within the E-3 Busway Area (the “Busway Improvements”) to help facilitate the relocation of King County’s facilities from the Light Rail Area.  The Busway Improvements shall be constructed pursuant to those certain plans and specifications therefore dated ___________, 2002 and incorporated within Sound Transit’s Contract 700 and heretofore approved by King County and the State (the “E-3 Busway Improvements Plans”).  A summary of the E-3 Busway Improvements Plans is attached hereto as Exhibit H-1.  The E-3 Busway Improvement Plans include certain “special provisions” concerning traffic control that will help keep King County’s buses operating during construction.  Sound Transit shall construct the Busway Improvements at its sole cost and expense; provided however that King County or the State shall bear the full cost and expense of any changes to such E-3 Busway Improvements Plans it requests. 

2. Busway Improvements Construction.
2.1 Sound Transit shall, in its sole discretion, select and contract with a builder licensed, bonded and in good standing in the state of Washington to construct each of the Busway Improvements.

2.2 King County and the State shall have the right to review and approve the scope of services and schedule set forth in such contract or contracts. King County and the State shall also have the right to inspect and reject work that does not meet the requirements of the contract.

2.3 The construction contract or contracts for the Busway Improve​ments shall provide that the Busway Improvements shall not be completed until King County has inspected and accepted such Improvements.  Such contract or contracts shall also provide that upon completion and final acceptance of such improvements, contractor warranties shall be assigned in whole or in part to King County.
2.4 Sound Transit's contractor will not begin any activity under such contract or contracts, which affects transit operations on the E-3 Busway Area or adjacent transit bases until a traffic management plan has been submitted by the contractor through Sound Transit and approved by King County. The plan shall be updated and resubmitted for approval at each stage of construction that has a different impact on transit operations.  Sound Transit will not modify its contract requirements for contractor coordination with King County without concurrence from King County.

2.5 King County and the State shall not unreasonably withhold its approval of the construction contract or contracts or its final acceptance of the Busway Improvements.  King County and the State shall complete its review and give its approval or disapproval (and reasons therefor) within 10 days of Sound Transit’s request therefor.  Failure to give such approval or disapproval shall constitute approval.  King County and the State also shall not unreasonably exercise its right to accept or reject work and shall exercise this right in a timely manner.

2.6 Sound Transit expressly acknowledges and agrees that the rights of King County and the State under this Section to review, comment on, disapprove and/or accept designs, plans specifications, work plans, construction, equipment, installation, (i) exist solely for the benefit and protection of King County and the State, (ii) do not create or impose upon King County and the State any standard or duty of care toward Sound Transit, all of which are hereby disclaimed, (iii) may not be relied upon by Sound Transit in determining whether Sound Transit has satisfied any and all applicable standards and requirements and (iv) may not be asserted, nor may King County’s or the State’s exercise or failure to exercise any such rights be asserted, against King County or the State by Sound Transit as a defense, legal or equitable, to Sound Transit’s obligation to fulfill such standards and requirements and regardless of any acceptance of work by King County or the State.  
3
Insurance; Waiver Of Recovery And Subrogation; Limitations Of Liability

3.1 Waiver of Recovery and Subrogation. Sound Transit, King County and the State do herein agree to mutually and reciprocally waive any claim against each other for loss or damage to property interests that are subject to this Agreement to the extent that loss or damage to their respective property interests are covered by first party (property) insurance policies.  This waiver applies regardless of the cause or origin of the claim including without limitation loss due to the negligent acts or omissions of Sound Transit, King County or the State or their respective officers, directors, employees, agents, contractors or invitees. Sound Transit, King County and the State shall have their respective property insurers endorse the applicable insurance policies to reflect the foregoing waiver of claims, provided however, that the endorsement shall not be required if the applicable policy of insurance permits the named insured to waive rights of subrogation on a blanket basis, in which case the blanket waiver shall be acceptable.

3.2 Insurance. Sound Transit, King County and the State shall each, during the term of this Agreement, maintain a policy or policies of general liability coverage equivalent in scope to the Commercial General Liability Coverage form (ISO), providing coverage for claims of bodily injury, property damage, and personal injury with policy limits of no less than $5,000,000.00 per occurrence combined single limit of liability, with a general aggregate limit of no less than $10,000,000.00.  The policies shall provide coverage on an “occurrence” basis not a “claims made” basis, and the limits can be attained through a combination of primary and excess insurance policies.  A party shall, upon request of another party, provide to the other party written evidence (e.g., certificates of insurance) demonstrating that all required policies of insurance (in such amounts and with such coverages and endorsements as herein required) are in full force and effect.


Nothing herein is intended to preclude the parties from attaining the required coverage through a combination of its self-insurance program and a program of excess insurance coverage.

3.4
Indemnification; Waiver Of Indemnity

3.4.1
Indemnification.  Subject to the waiver of recovery and subrogation above, Sound Transit, King County and the State agree to indemnify, defend and hold the other harmless any and all claims, suits, actions, or liability for personal injury, death or for loss or damage to property that arises out of:  (a) the indemnitor’s development or use of a portion of the State Property; (b) the negligence or willful misconduct of the indemnitor, its employees, agents, or invitees; or (c) any breach or default by the indemnitor of any obligation imposed by this Agreement.  


This indemnity does not apply:  (x) to claims, suits, actions or liabilities to the extent they are caused by the negligent acts or omissions or willful misconduct of an indemnitee, or their respective agents, employees, contractors or invitees or (y) to damage, claims, suits, actions or liabilities waived herein.  


In the absence of comparative or concurrent negligence on the part of the parties to this Agreement, or their respective agents, their affiliates and subsidiaries, or their respective directors, employees or contractors, the foregoing indemnity shall also include reasonable costs, expenses and attorneys’ fees incurred in connection with any indemnified claim or incurred by an indemnitee in successfully establishing the right to indemnification.  The indemnitor, upon timely receipt of a tender of any claim or suit subject to indemnification, shall have the right to assume the defense of any claim subject to this indemnity.  The indemnitee shall cooperate fully with the indemnitor and its counsel in any matter where the indemnitor defends an indemnitee, provided the indemnitor promptly reimburses the indemnitee the reasonable costs and expenses incurred in connection with their duty to cooperate in their defense.


When the claim is a result of the joint or concurrent negligence or willful misconduct of Sound Transit, King County or the State, the duty to indemnify shall be proportionate to the fault of the parties.

3.4.2
Waiver of Indemnity. Sound Transit, King County and the State agree that the foregoing indemnities specifically include, without limitation, claims brought by either party’s employees against the other party.  THE FOREGOING INDEMNITIES ARE EXPRESSLY INTENDED TO CONSTITUTE A WAIVER OF EACH PARTY’S IMMUNITY UNDER WASHINGTON’S INDUSTRIAL INSURANCE ACT, RCW TITLE 51, TO THE EXTENT NECESSARY TO PROVIDE THE OTHER PARTY WITH A FULL AND COM​PLETE INDEMNITY FROM CLAIMS MADE BY EACH PARTY AND ITS EMPLOYEES, TO THE EXTENT OF THEIR NEGLIGENCE.  THE STATE, KING COUNTY AND SOUND TRANSIT ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF THIS ARTICLE WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.
4.
General Provisions.
The parties hereby incorporate into this Agreement the Sections 4 through 11 of the Umbrella Agreement as if fully set forth herein.

5.
Exhibits.  


Exhibit H-1 attached hereto is incorporated herein as if fully set forth.

Signed in duplicate original this ____ day of _____________, 2002.


SOUND TRANSIT:
CENTRAL PUGET SOUND REGIONAL TRANSIT AUTHORITY



By: _______________________________________



Its: _______________________________________






Address:  401 S. Jackson St.





Seattle, Washington 98104-2826



Approved as to Form:



Name




Legal Counsel



STATE:
THE STATE OF WASHINGTON



By: ______________________________________



Its: _______________________________________


KING COUNTY
KING COUNTY 



By ______________________________________







     Ron Sims, Executive

Exhibits:

Exhibit H-1
Summary of Busway Improvement Plans
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