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STAFF REPORT

SUBJECT:  These two pieces of legislation would authorize the Executive to complete the sale of the South Park Custodial Landfill for redevelopment and to reimburse the Solid Waste Division for a portion of the money it expended on preparing this property for sale.
SUMMARY:  Proposed Ordinance 2005-0394 would authorize the Executive to sign a purchase and sale agreement to sell the property known as the South Park Custodial Landfill to South Park Development LLC for $1.6 million. South Park Development will redevelop the property for industrial use.  This proposed ordinance will also complete the record on the declaration of the property as surplus to the county’s needs.  
Proposed Ordinance 2005-0393 would provide appropriation authority to the Current Expense subfund of the General Fund to transfer the proceeds received from the proposed sale to the Solid Waste Division, Environmental Reserve Fund.  The transfer would partially reimburse the Environmental Reserve Fund for $1.8 million spent from the fund to conduct appraisals, environmental studies and other activities related to sale of the property.  
There are some issues to be resolved with Proposed Ordinance 2005-0393.  For example, there is no provision in the proposed ordinance to transfer ten percent of the sales proceeds to the arts and cultural development fund as required by King County Code (4.56.130).  Also, the appropriation is premature because the sale proceeds have not come into the Current Expense fund, so there is no revenue to transfer at this time.  Because of these things, Proposed Ordinance 2005-0393 is not ready for action.

BACKGROUND:

The South Park Custodial Landfill is a 19.4 acres property that is an asset of the King County general fund.  It is located between State Routes 509 and 99 in the Duwamish Corridor in south Seattle.  The Custodial Landfill is part of a larger South Park Landfill, which includes the city of Seattle’s south solid waste transfer station, the Kenyon Business Park, and some adjacent properties.  A map and an aerial photograph of the property are attached (Attachment 5 and 6).
Beginning in 1937, King County purchased the South Park Custodial Landfill property out of tax title status after the original property owners defaulted on their property tax payments.  King County leased the property to the city of Seattle in 1958 and the city used the property as a landfill between 1958 and 1978.  King County residents were also able to use the landfill.  After the lease expired in 1978, the county used the property as a storage yard for trucks and heavy equipment.
In 1994, the Council adopted Motion 9234 (Attachment 7), which established the county’s goal to preserve industrial land for industrial uses and to reclaim contaminated lands for economic development and environmental benefit in the Duwamish Corridor.  Subsequently, the Council adopted Motion 9885 (Attachment 8 which expressed the Council’s support of the Executive in the development of a Request for Proposals (RFP) for development of the South Park Custodial Landfill.  Motion 9885 further provided that the RFP:
“shall encourage the development of family wage jobs through the participation by private and public development communities to create alternatives to the under-utilization of the site.  The RFP should be developed so as to prioritize family age employers in the manufacturing and industrial sectors who are being displaced by governmental actions.”
Between 1997 and 2005, the Solid Waste Division spent a total of $1.8 million in CIP Project #003185 from the Environmental Reserve Fund to conduct a phased investigation of environmental conditions at the property.  In addition to evaluating historical data, field studies were conducted to analyze the geotechnical and hydrological conditions at the property, as well as the environmental quality of the soil, groundwater, and surface water.  All of the studies conducted between 1997 and 1999 indicated that the property could support industrial redevelopment without posing a risk to human health or the environment.

A number of communities groups were formed to participate and provide recommendations for uses of the property:

· The South Park Citizens Advisory Committee (SPCAC) was formed to represent the interests of the residents and businesses of the South Park neighborhood and to advise the Solid Waste Division during the investigations and provide input on the long-range plans for the property.  
· The South Park Technical Team (SPTT) was also formed in 1997 to provide advice on technical, economic, real estate, political, and health and safety aspects of the project.  The SPTT was comprised of technical experts from King County and the City of Seattle.  
· The Selection Panel consisting of staff within King County and two members of the SPCAC was formed to evaluate potential developers and recommend a developer to the county.  

· The Technical Advisory Group was formed to provide analysis and technical advice to the selection panel.  The Technical Advisory Group consisted of individuals with expertise in environmental regulations, engineering, risk management, economic development, Brownfields, and other technical areas.

In 2000, the South Park Custodial Landfill property was declared to be surplus to the county’s needs and the Solid Waste Division initiated the process for selecting a developer for the property.  The division hired Heartland, LLC as a broker to market the property for industrial development, solicit proposals for development and assist in negotiations for the purchase and sale of the property.  
An RFP was issued and in November, 2000, the Solid Waste Division received four complete and responsive proposals from potential developers.  The Selection Panel reviewed the four proposals, with assistance from the Technical Advisory Group and Heartland, the broker.  In March 2001, the Selection Panel recommended that the division begin negotiations with the developer who submitted the first ranked proposal.  The Selection Panel also concluded that the second ranked proposal could be considered if negotiations with the first ranked developer were unsuccessful.

The division commenced negotiations with the first ranked developer.  Negotiations continued for three years, but ultimately an agreement was not reached and negotiations with the first ranked developer were terminated in May 2004.  
The division then began negotiations with the second ranked developer, South Park Development LLC (South Park).  In August, 2005, the division reached agreement with South Park, as contained in the proposed purchase and sale agreement which is the subject of the current legislation.
ANALYSIS:
Surplus Property:  Under King County Code, the Facilities Management Division (FMD) is empowered to sell all county tax title property (K.C.C. Chapter 4.44).  The FMD is also empowered to dispose of property declared to be surplus to the county’s needs (K.C.C. Chapter 4.56).    

To sell a property that is surplus to the county’s needs, FMD must first determine that the current custodian of the property has no need for it.  After that determination, FMD must “shop” the property to other departments in the county.  If no other department expresses an interest in the property, FMD is required to determine if the property is suitable for affordable housing.  To be suitable for affordable housing, the property must be within the Urban Growth Area and zoned residential.  Any affordable housing development proposed for the site would have to be compatible with the neighborhood.

If no other department or agency expresses a need for a particular property and the property does not meet the affordable housing guidelines, FMD is then empowered to declare the property as surplus.

Once the property is declared surplus, FMD is required to review other possible uses of the property before it is offered for sale.  These other uses include:

· Exchange for other privately or publicly owned land that would meet a County need;

· Lease with restrictive covenants;

· Use by other governmental agencies;

· Retention by the County if in a floodplain or slide hazard area; and,

· Use by nonprofit entities for public purposes. 

King County Code 4.56.130 requires that on transactions with gross sales proceeds of $250,000 or greater that will accrue to the current expense fund, ten percent of the gross sale proceeds are to be deposited into the arts and cultural development fund.

In Proposed Ordinance 2005-0394, the Executive is seeking authorization to execute a purchase and sale agreement to sell the South Park Custodial Landfill to South Park Development, LLC (South Park), for the purchase price of $1.6 million.  The property was declared to be surplus to the county’s needs in June of 2000.  No other county agencies have expressed interest in the property and because it is a former landfill located in an industrial area, it is not appropriate for low income housing.  
The Executive sought proposals for developing this property through issuance of an RFP in 2000.  The purchase and sale agreement is with the second ranked proposer, following the termination of negotiations with the first ranked proposer.   The proposed transaction would transfer the custodial landfill for re-development to create industry and jobs in the South Park neighborhood.  The proposal has strong neighborhood support as shown in the letter from the South Park Citizen’s Advisory Committee dated September 8, 2005 (Attachment 9).
Provisions of the Proposed Purchase and Sale Agreement:  The proposed purchase and sale agreement provides for the county to sell the South Park Custodial Landfill to South Park Development LLC (South Park) for $1.6 million in cash and an agreement that South Park will take the property “as is” and will be responsible for remediation of the property.  There are a number of contingencies in the agreement and closing is not expected to occur for approximately one year.

An executive summary of the proposed purchase and sale agreement is attached to this staff report (Attachment 10).  Some of the most significant provisions are as follows:

1.  Property Conditions:  The proposed purchase and sale agreement provides that South Park will purchase the South Park Custodial Landfill property “as is” and contains an acknowledgement from South Park that the property was formerly used as a solid waste landfill.  South Park is purchasing the property, fully aware of the condition and past use of the property.  South Park also agrees to hold the county harmless for any third party injury or property damage for conditions on the property at closing.
In addition, the purchase and sale agreement includes a Remediation Agreement (Exhibit 3 to the agreement) between South Park and the county.  Under the Remediation Agreement, South Park will take on the responsibility for future clean up efforts on the property.  South Park agrees to clean up the landfill at its own cost according to the requirements of a cleanup action plan as required by the Washington State Department of Ecology.  
South Park will assign to the county any claims that it may have against third parties for pollution on the property.  This means that if the county chooses to seek recovery against third parties for pollution on the property, the county would be able to seek recovery of all county costs and all costs incurred by South Park in remediation of the property.  If the county recovers for costs incurred by South Park, the proposed agreement states that the county would not have to reimburse South Park, but would keep that recovery as part of the consideration for purchase of the property.
The proposed purchase and sale agreement does not change the county’s liability position with regard to any claims brought by third parties for actions arising out of the county’s ownership of the landfill.   
2.   Contingencies:  The period prior to closing on the proposed purchase and sale agreement is referred to as the contingency period.  That period begins upon approval of the purchase and sale agreement by the Council.  It expires after:

· South Park prepares and the Washington Department of Ecology approves a cleanup action plan for the remediation of the property; and 

· South Park obtains a master use permit for the contemplated improvements to the property; and

· South Park secures Remediation Cost Cap Insurance and Pollution Legal Liability Insurance (see below) acceptable to the county.

If these contingencies are not met, the contingency period will expire in one year.  The contingency period can be extended for an additional six months if South Park makes non-refundable payments each month of the extension.  

A year is a lengthy contingency period, so the proposed purchase and sale agreement contains a series of milestones during the year to assure that action continues toward satisfying the various contingencies.  If the milestones are not met, the contingency period expires.
3.  Insurance:  The proposed purchase and sale agreement provides for South Park to provide “Remediation Cost Cap Insurance and Pollution Legal Liability Insurance” in a form and amount and for a duration to be agreed upon prior to closing on the transaction.  The county will be covered under the policy as an additional insured party.  

As generally described in the purchase and sale agreement, the insurance policy would cover the county against two kinds of claims.  If the cost of remediation of the property costs more than South Park anticipates, the difference between the original budget for clean up and the final cost of clean up will be covered by the Remediation Cost Cap Insurance.  This benefits the county if for some reason South Park fails to complete the project.  As a named insured under the policy, the county would be able to complete the remediation and pay for it with insurance proceeds.
The Pollution Legal Liability Insurance is the same type of insurance that the county holds on the Cedar Hills Landfill.  It covers the cost of third party claims against the county for damages arising out of the county’s ownership and use of the property.

The proposed purchase and sale agreement does not specify minimum insurance coverage that would be required, and instead leaves the details of the policy to future negotiations.  Delaying decisions on the details of the Remediation Cost Cap insurance is reasonable, because South Park has not yet developed its remediation plan and does not yet know what will be required by the Department of Ecology.
However, the same is not the case for Pollution Liability Insurance coverage.  There is no need to wait to require a minimum level or duration of insurance coverage.  In staff-to-staff conversations, council staff was advised that the parties have reached an agreement in principal that the Pollution Liability Insurance coverage should provide coverage of at least $2 million.

Based on this assurance and in light of a letter from South Park that the policy will contain at least $2 million in coverage, the proposed purchase and sale agreement was amended to specify minimum coverage under the Pollution Liability Insurance policy of $2 million.  
4.  Financial Assurance from Purchaser:  To assure the county that South Park will be able to fulfill its financial obligations, the proposed purchase and sale agreement requires South Park to have a minimum of $2 million in net assets at the time of closing.  A question was raised as to how the county would be assured of South Park’s net assets at the time of closing.

Council staff was advised that South Park had agreed to provide the county with quarterly financial statements in connection with meeting this requirement.  Based on this understanding, the proposed purchase and sale agreement was amended to include the agreement that South Park would provide the county with financial statements.
5.  Use of the property:  Exhibit 4 of the purchase and sale agreement includes an agreement regarding the proposed use of the property.  In this agreement, South Park agrees to “use commercially reasonable best efforts to lease the Real Property for use as a casting facility intended to facilitate concrete needs for, among other things, significant public projects in the Seattle/King County area.”  (Section 1.1)  This agreement does not limit the use of the property to a cement casting facility.  If the property is not used for a cement casting facility, South Park agrees that:

· No less than 60% of the property shall be used to manufacturing, retail, high impact uses or non-household sales and services; and

· No more than 40% of the property shall be used for participant sports, institutes for advanced study, vocational or fine arts schools, religious facilities or open space.

This agreement also provides that in initial leases of any of the property, if the tenant hires new entry level positions, it will use the King County Office of Business Relations and Economic Development (BRED) for employee referrals.

6.  Possible Condemnation:  The South Park Custodial Landfill is located adjacent to the city of Seattle’s south transfer station.  At one point, the city was interested in acquiring a portion of the landfill property to expand its south transfer station.  The city does not appear to be interested in acquiring the property through condemnation, but the purchase and sale agreement contains detailed provisions should the city change its position.  The purchase and sale agreement provides:

· If more than 75% of the property is condemned by the City of Seattle, then either party has 60 days to terminate or elect to move forward to closing the Agreement;

· If less than 75% of the property is condemned by the City of Seattle, then only South Park can terminate.

· If the Agreement is terminated by either party before closing, South Park gets out-of-pocket costs plus 10% for justifiable profit expectation.
If any portion of the property is condemned by the City of Seattle within three and one-half years after closing, the proceeds of the condemnation action will be disbursed as follows:

1.  To South Park for costs of defense of the condemnation action;

2.  To South Park for purchase price of the property ($1.6 million);

3.  To South Park for its remedial costs;

4.  To South Park for improvements made to the property; and

5.  To King County in an amount not to exceed $10.5 million (which represents the "as clean" value of the property).  

This last provision is unusual, because it provides that the county would receive the value of the property, as cleaned up, if condemned by the city of Seattle.
AMENDMENT:  Because the proposed purchase and sale agreement has been amended, an amendment to Proposed Ordinance 2005-0394 has been prepared.  The amendment will authorize the Executive to sign the proposed purchase and sale agreement AS AMENDED to specify the terms on the minimum pollution liability insurance coverage and to specify that South Park will provide the county with quarterly financial reports to show South Park’s net assets. 
The amendment will be distributed at the Committee meeting.
REASONABLENESS:

Proposed Ordinance 2005-0393:  As stated above, this proposed ordinance is not ready for action.  
Proposed Ordinance 2005-0394:  As amended, this legislation constitutes a reasonable business and policy decision.  The redevelopment of the South Park Custodial Landfill property has been the focus of a lengthy process that included the county, the city of Seattle, and residents of the South Park neighborhood.  The purchase and sale agreement will allow the county to transfer ownership of a property that requires significant monitoring and maintenance.  The transfer will allow the property to be developed for industry or commercial business that can bring jobs to the South Park area. 

Under the terms of the sale, the responsibility for remediation of the former landfill will be transferred to South Park.  The county will recover most of the money that was spent on preparing for the sale of the property, and it will obtain insurance coverage for potential future claims without having to pay the premium.  Approval of the ordinance, as amended, to authorize the Executive to sign the revised purchase and sale agreement constitutes a reasonable business and policy decision.
INVITED:

· Bob Cowan, Office of Management and Budget

· Theresa Jennings, Director, Solid Waste Division, Department of Natural Resources and Parks

· Anne Holmes, Solid Waste Division, Department of Natural Resources and Parks

· Kathryn Killinger, Assistant Prosecuting Attorney 

ATTACHMENTS:
1. Proposed Ordinance 2005-0393

2. Proposed Ordinance 2005-0394 
a. Legal Description

b. Declaration of Surplus Property

c. Purchase and Sale Agreement

3. Transmittal Letter dated September 15, 2005

4. Fiscal Note

5. Vicinity Map of the South Park Custodial Landfill

6. Aerial Photograph of the South Park Custodial Landfill

7. Motion 9234 
8. Motion 9885
9. Letter from the South Park Citizen’s Advisory Committee Members dated Septem-ber 8, 2005.
10. Executive Summary, South Park Custodial Landfill Purchase and Sale Agreement 
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