2005-0370 Attachment C

interlocal agreement between
king county and the city of Black Diamond
REGARDING THE PROVISION OF INFRASTRUCTURE

This Agreement is hereby entered into by King County, a home rule charter County in the State of Washington (hereinafter referred to as the “County”), and the City of Black Diamond, a municipal corporation of the State of Washington (hereinafter referred to as the “City”) and shall be effective upon approval by King County and the City of Black Diamond.

WHEREAS, the County and the City entered into the Black Diamond Urban Growth Area Agreement dated December 31, 1996 (the “BDUGGA”).

WHEREAS, Section 5.2 of the BDUGGA calls for the County and the City to execute an interlocal agreement prior to annexation of the West Annexation Area identified in the BDUGGA concerning the provision of certain sewer service and needed road improvements.

WHEREAS, this interlocal is entered into between the County and the City in satisfaction of the requirements of Section 5.2 of the BDUGGA.

WHEREAS, the parties are each authorized to enter into this Agreement pursuant to RCW 39.34 (the Interlocal Cooperation Act) and Article 11 of the Washington State Constitution;

NOW, THEREFORE, it is agreed by the parties as follows:

1. 

Purpose of the Agreement.

The purpose of this Agreement is to satisfy the requirement of Section 5.2 of the BDUGGA for entering into an interlocal agreement prior to annexation of the West Annexation Area for the provision of certain sewer service and needed road improvements.

2.
Sewer Service.

Pursuant to Section 5.2(a)(3) of the BDUGAA, the City and the County agree that sewer service above the current population equivalent of 3600 is being provided through the current plans for sewage disposal service and a commitment by the City to adopt a moratorium in certain circumstances, as follows:

a.
King County (as successor to the Municipality of Metropolitan Seattle) and the City of Black Diamond are parties to a long-term agreement for sewage disposal dated September 12, 1990.  By the terms of that agreement, King County is obligated to accept all sewage delivered by the city to King County’s metropolitan sewage facilities. The city is also obligated to deliver all sewage it collects to King County’s facilities. 

b.
To facilitate the delivery and acceptance of the city’s sewage into the county system as contemplated by the 1990 agreement, the county assumed the sole responsibility to operate, maintain and repair a pumping station in the city along with a force main and gravity sewer (all constructed by the city) that currently connect to the facilities of Soos Creek Water and Sewer District.  The district, in turn, delivers all sewage it collects to the King County system.

c.
To identify future facilities that will be needed to convey sewage throughout the metropolitan system, King County began a Conveyance System Improvement (CSI) Program in 1998 that has proceeded in accordance with the Regional Wastewater Service Plan adopted by the King County Council November 30, 1999.  The planning documents for the portion of the CSI Program that identifies facilities to convey sewage from the Black Diamond and Soos Creek areas to county wastewater treatment facilities were completed in May, 2002.  (The documents are specifically entitled CSI Project, Mill Creek/Green River Subregional Planning Area-Task 250 Supplement Report Working Alternative 3A, Soos Planning Zone.) King County and Soos Creek then entered into an agreement May 20, 2002 that clarifies responsibilities for development and operation of these facilities (“2002 Agreement”).

d.
With the county operated system in the city approaching its capacity the county is proceeding with development of parallel facilities, as identified in the CSI Project and the 2002 Agreement as the Pumping Station H and Pipeline Project (included as one of several projects in CIP No. A20420-423373), to provide sewage conveyance capacity to meet projected needs in the city’s service area.  Procurement of consultant services for predesign and design of those facilities is scheduled for the second half of 2005.  

e.
To address projected wastewater conveyance needs from the larger Black Diamond/Soos Creek areas the county is also proceeding with development of additional facilities that will obviate the need for Black Diamond sewage to be routed through the Soos Creek system.  These facilities include the Soos Creek Pumping Station D and Pipeline Project (CIP No. A20420-423583) also identified in the CSI Project and the 2002 Agreement.  To undertake predesign and design of these facilities, the county entered into an agreement for consultant service August 20, 2003.

f.
All of the facilities mentioned above are currently intended to be in operation by early 2010.  The schedule reflects the time it is expected to take for design, SEPA, permitting, land acquisition, and construction. 

g.
The capacity sought to be achieved by the facilities mentioned above might also be accomplished through alternative arrangements and facility configurations, such as through, without limitation, contractual arrangements between the County and the Soos Creek Water and Sewer District, and/or the City for additional wastewater conveyance.

h.
If the facilities planned for as outlined above are not completed and in operation at a time when there are vested development permit applications filed with the City that would when built require the provision of sewer service at or above the current population equivalent of 3600, the City shall enact a moratorium on the acceptance of new development permit applications which shall stay in force until such time as the facilities mentioned above are completed and in operation or until other arrangements are made to allow for the provision of sewer service above the current population equivalent of 3600.  No moratorium will be required, however, if at the time there are vested development applications filed with the City that would when built require the provision of sewer service at or above the current population equivalent of 3600, there are already in place arrangements that allow the provision of sewer service above the current population equivalent of 3600.

3.
Road Service.  

Pursuant to Section 5.2(a)(5) of the BDUGAA, the City and the County agree that there are no needed road improvements for the West Annexation Area that have been identified by the City or the County at this time.  It is anticipated that any such road improvements identified in the future will be funded by the owners and developers of property in the West Annexation Area.  The City and County will cooperate with one another concerning the manner in which any such needed improvements are addressed, provided, this agreement to cooperate does not obligate either entity to pay for such improvements.  As part of this cooperation the City and the County will discuss entering into reciprocal agreements for the collection of transportation impact fees and transportation concurrency review.

4.
Legal Relations.  


4.1
It is understood and agreed that this Agreement is solely for the benefit of the Parties hereto and gives no right to any other party.  No joint venture or partnership is formed as a result of this Agreement.  No employees or agents of one party or any of its contractors or subcontractors shall be deemed, or represent themselves to be, employees of the other party.

4.2
This Agreement shall be interpreted in accordance with the laws of the State of Washington.  The Superior Court of King County, Washington, shall have exclusive jurisdiction and venue over any legal action arising under this Agreement.

4.3
To the maximum extent permitted by law, each party shall defend, indemnify and hold harmless the other party, and all of its officials, employees, principals and agents, from any and all claims, demands, suits, actions, fines, penalties, and liability of any kind, including injuries to persons or damages to property, which arise out of or are related to any negligent acts, errors, omissions of the indemnifying party and its contractors, agents, employees and representatives in performing obligations under this Agreement.  Provided, that if any such damages and injuries to persons or property are caused by or result from the concurrent negligence of the City or its contractors, employees, agents, or representatives, and the County or its contractor or employees, agents, or representatives, each party’s obligation hereunder applies only to the extent of the negligence of such party or its contractor or employees, agents, or representatives.

The foregoing indemnity is specifically and expressly intended to constitute a waiver of each party’s immunity under industrial insurance, Title 51 RCW, as respects the other party only, and only to the extent necessary to provide the indemnified party with a full and complete indemnity of claims made by the indemnitor’s employees.  This waiver has been mutually negotiated.


4.4
In the event either party incurs attorney fees, costs or other legal expenses to enforce the provisions of this section against the other party, all such fees, costs and expenses shall be recoverable by the prevailing party.


4.5
The provisions of this section shall survive any termination of this Agreement.

5.0
Duration and Termination.  


5.1
This Agreement shall take effect upon its signing by both parties and shall remain in effect for a term that is the later of twenty years from the date of execution, the date that the sewer facilities contemplated by Section 2 of this Agreement are completed, or the date that the needed road improvements for development of the West Annexation Area contemplated by Section 3 of this Agreement are completed.  


5.2
Either party may terminate this Agreement in the event the other fails to perform its obligations as described in this Agreement, and such failure has not been corrected to the reasonable satisfaction of the other in a timely manner after notice of breach has been provided to such other party.   Written notice of such termination shall be given by the party terminating this Agreement to the other party not less than fourteen (14) days prior to the effective date of termination.

5.3
Failure to require full and timely performance of any provision at any time shall not waive or reduce the right to insist upon complete and timely performance of such provision thereafter.

6.0
Administration and Identification of Contacts.  


6.1
This Agreement shall be administered by the Director, Wastewater Division, Department of Natural Resources and Parks of the County and the City Administrator of the City, which shall be contacted as follows:


County:

Director, Wastewater Treatment Division
Department of Natural Resources and Parks

201 S. Jackson Street

Seattle, WA  98104



City:



City of Black Diamond


Attn:  City Adminstrator



P.O. Box 599



Black Diamond, WA  98010

7.0
Entire Agreement.


This Agreement is a complete expression of the terms hereto and any oral representation or understandings not incorporated herein are excluded.  Any modification, amendment, or clarification to this Agreement shall be in writing and signed by both parties.  Copies of such shall be attached hereto and by this reference made a part of this Agreement as though fully set forth herein.

8.0
Third Party Beneficiaries.  


This agreement is made and entered into for the sole protection and benefit of the parties hereto.  No other person or entity shall have any right of action or interest in this Agreement based on any provision set forth herein.
9.0
Severability.  


If any provisions of this Agreement are held invalid by a court of competent jurisdiction, the remainder of this Agreement shall not be affected thereby if such remainder would then continue to serve the purposes and objectives originally contemplated.     

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed.

KING COUNTY





Ron Sims

Dated
King County Executive

Approved as to Form:

Norm Maleng
King County Prosecuting Attorney

By: 




Senior Deputy Prosecuting Attorney

Dated

CITY OF BLACK DIAMOND

Howard Botts

Dated
Mayor of Black Diamond



Attested by:
___________________________


________________________
Cris Kandior, City Clerk 



Dated

Approved as to Form:






City Attorney

Dated
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