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SUBJECT
Proposed Motion 2015-0256 would declare that it is the County’s policy to change how juveniles are treated for fare evasion on Metro Transit buses and for other violations of the Metro Transit Code of Conduct and would direct the Executive to develop a work plan to implement these new policies. 
SUMMARY
Proposed Motion 2015-0256 would:

· Establish as the policy of King County that juveniles should not be charged criminally for: 
· fare evasion on Metro buses,
· failure to respond to civil citations related to fare evasion, or
· failure to pay fines associated with civil citations for fare evasion.

· Establish as the policy of King County to require that any suspension of a juvenile’s use privilege should, except for expulsions of twelve hours or less, be issued by a court for:
· fare evasion, or
· other failures to follow the Metro Transit Code of Conduct, or
· for committing nonviolent crimes or infractions on or in relation to Metro property.

· Establish as the policy of King County to improve geographic equity of access to court for juveniles living throughout King County who are cited with civil infractions for fare evasion.

· Establish as the policy of King County to ensure that relevant transit personnel achieve developmental competence through appropriate training.

· Ask the County Executive to develop and transmit to the Council by January 1, 2016 a work plan for implementing these policies.

· Ask the County Executive to develop the plan, report, legislation, and the amount of any supplemental appropriation request in consultation with county staff and community organizations focused on juvenile rights.

This is the second hearing on Proposed Motion 2015-0256. The committee’s first briefing was on July 7, 2015.

BACKGROUND

K.C.C. 28.96 governs the regulation of conduct on transit property including setting forth the behaviors that can give rise to civil infractions and criminal misdemeanors, the behaviors that can give rise to an immediate expulsion and the behaviors that can result in a suspension of use privileges.  The King County Department of Transportation, Metro Transit Division (Metro), sets forth administrative policies and procedures pursuant to the King County Code. The Metro Transit Police (Transit Police), a unit of the Sheriff's Office, administers some of these policies.  The Metro Transit Police establishes Standard Operating Procedures regarding how to administer Metro Transit Policies in their purview.  Metro contracts with Securitas, a private contractor, to provide Fare Enforcement Officers (FEOs) to conduct fare enforcement activities.  FEOs are directed to follow King County Metro Fare Enforcement Standard Operating Procedures.  Two courts hear matters concerning juvenile fare evasion.  The juvenile court department of the King County Superior Court (KCSC), located at 1211 East Alder Street, Seattle, WA, hears criminal cases related to fare evasion for all juveniles and some civil cases related to juvenile fare.  The King County District Court (KCDC), west division, Shoreline Courthouse, located at 18050 Meridian Ave. N., Shoreline, WA 98133, hears civil cases related to fare evasion for juveniles. Proposed motion 2015-0256 implicates processes and procedures under the ambit of these agencies and courts as well as the King County Prosecuting Attorney's Office (PAO) and the King County Department of Public Defense (DPD).
 
This is the second hearing on proposed motion 2015-0256.  The first hearing took place on July 7, 2015.  This staff report has been updated to include only those topics for which additional information was obtained since the last hearing, including information on the potential impact of these policies' implementation on the relevant agencies and considerations related to those impacts provided by these agencies.  




ANALYSIS

Jurisdictional Comparison: To provide context for the proposed legislation, staff has undertaken a survey of other transit systems. The chart below summarizes findings on those systems deemed sufficiently analogous to provide a meaningful comparison.  More detail on each system is provided following the chart.  

	
	TriMet
	SFMTA
	King County Metro
	RTD

	Service Region
	Portland, OR Metropolitan Region
	City and County of San Francisco, CA
	King County, WA
	8/10 counties in Denver-Aurora-Boulder Combined Statistical Area

	Examples of Services Provided
	bus, light rail, commuter rail, and streetcar services
	bus, light rail, cable car, streetcar, and metro service
	bus and trolley
	bus and light rail

	Estimated Unlinked Transit Passenger Trips (000's)- 2014[footnoteRef:1] [1:  American Public Transportation Association, "Public Transportation Ridership Report: Fourth Quarter & End-of-Year 2-14," available at http://www.apta.com/resources/statistics/Documents/Ridership/2014-q4-ridership-APTA.pdf.] 

	62,032.6
	97,994.0 
	100,699.1 
	76,390.1

	Juvenile Fare Evasion Penalties Authorized
	Civil Infraction ($175 - $250)
	Civil Infraction ($106 + $3 CA State Leg. add-on), some facts/not frequency may lead to Criminal Misdemeanor
	Civil Infraction ($124) or Criminal Misdemeanor
	Civil Infraction (amounts vary by jurisdiction) 

	Juvenile Suspensions of Use or Exclusions/ Expulsions Authorized
	Up to 6 months for violations of Conduct Code or Criminal Law and based on probable cause
	No policy identified beyond off-boarding to address underlying violation valid only for the transit property at issue 
	Up to 365 days for violations of Conduct Code or Criminal Law and based on probable cause 
	Suspensions issued based on offense including for transit policy violations, fare evasion, crimes resulting in arrest or crim. citation, and crimes against person (30, 90, 1yr., permanent)

	Administrative Review of Suspensions
	Required 
	No policy identified. 
	Required 
	Research ongoing




	
	TriMet
	SFMTA
	King County Metro
	RTD

	Appeals Process Related to Suspensions
	Administrative
	No policy identified.
	Administrative
	Administrative

	Exclusion Date of Effect
	11th day following the notice or after requested hearing finding
	No policy identified.
	Unless specified, immediately upon actual or constructive notice.   
	Unless specified, immediately upon actual or constructive notice

	Violation of Suspension of Use or Exclusion Order
	Can give rise to criminal charges
	No policy identified.
	Can give rise to criminal charges.
	Can give rise to criminal charges



· Tri-County Metropolitan Transportation District of Oregon (TriMet) serves the Portland, OR, metropolitan region, including portions of Multnomah, Clackamas, and Washington counties through bus, light rail, commuter rail, and streetcar services.  The TriMet Code (TMC) codifies TriMet’s rules and procedures.  

TMC Chapters 28, 29, 30 and the Administrative Rules for exclusions are relevant to the present motion.  TMC Chapter 28 governs conduct on TriMet property, violations of which may give rise to an exclusion from the use of TriMet properties and facilities.  TMC Chapter 29 makes it unlawful for passengers to use TriMet without paying the applicable fare; failing to carry or exhibit proof of fare payment upon demand; or failing to provide identification and identifying information.  TMC Chapter 30 regulates conduct on TriMet parking facilities.  

Fare evasion on TriMet is a civil infraction for all riders punishable by a fine of not more than $250, although the presumptive ticket amount is $175.[footnoteRef:2]  TriMet may exclude an individual from all or part of the district’s transit for a violation of Oregon criminal laws, or a violation under TriMet Codes 28, 29 or 30.[footnoteRef:3]   [2:  http://trimet.org/pdfs/code/TriMet_Code_Chapter_29.pdf.  ]  [3:  http://trimet.org/pdfs/code/TriMet_Code_Chapter_28.pdf and http://trimet.org/pdfs/code/TriMet_Code_Chapter_30.pdf.] 


A notice of exclusion may be issued by an authorized individual based upon probable cause that an individual has engaged in behavior sanctionable by an exclusion, cannot exceed six months, carries the right to an administrative review hearing within seven days of the exclusion’s issuance, and is subject to an administrative appeal process.  All exclusions shall be subject to a stay pending administrative review and opportunity for a hearing, which remains in effect through the 10th business day following the issuance of the Notice of Exclusion or, if hearing has been requested, until the date on which the Hearing Officer's final order is effective following the hearing.  A person being found in violation of an exclusion order can be charged with a crime for interfering with public transportation or criminal trespass in the second degree.  

· San Francisco Municipal Transportation Agency (SFMTA) is a consolidated agency that oversees San Francisco’s Municipal Railway, the Department of Parking and Traffic and the Taxicab Commission.  The agency provides bus, light rail, cable car, streetcar and metro service in the city and county of San Francisco, CA.  

The Transportation Code of the City and County of San Francisco’s Municipal Code governs the rules and procedures of SFMTA.  Section 7.2.101 of the Transit Code contains the Fare Evasion Regulations[footnoteRef:4], Section 7.2.102 contains Passenger Conduct Regulations[footnoteRef:5] and Section 7.3.1[footnoteRef:6] supplements both of these sections and establishes violations that constitute misdemeanors.   [4:  http://transportation.sanfranciscocode.org/7/7.2/7.2.101/]  [5:  http://transportation.sanfranciscocode.org/7/7.2/7.2.102/]  [6:  http://transportation.sanfranciscocode.org/7/7.3/] 


Under the Transit Code, fare evasion and passenger misconduct in violation of the Transit Code are transit violations[footnoteRef:7] under the traffic code subject to a fine of $109.00, with some exceptions that may constitute misdemeanors.  Staff have not identified any law, rule or procedure that provides for a suspension or exclusion process beyond off-boarding the passenger to address the underlying offense.  Staff contacted the agency and agency personnel indicated no such policy existed noting the impossibility of full enforceability. [7:  http://transportation.sanfranciscocode.org/300/302/] 


· Regional Transportation District (RTD) is the regional authority operating public transit services in eight of the twelve counties in the Denver-Aurora-Boulder Combined Statistical Area.  

Colorado Revised Statute 42-4-1416 provides RTD the legal authority to enforce the fare inspection program. Colorado Revised Statute 16-2.5-146, 42-4-1416, 18-9-114, 18-9-115, 18-9-116 and 18-9-118 provides RTD the legal authority to enforce the service suspension policy.  RTD’s Fare Enforcement Manual Outlines these policies.[footnoteRef:8]   [8:  http://www3.rtd-denver.com/content/Eagle/VOLUME_3_-_REFERENCE_DATA/Fare%20Enforcement%20Manual%20June%207,%202013.pdf] 


Under RTD policies, fare evasion is a civil infraction subject to a fine that may also give rise to suspension of transit privileges for multiple citations for juveniles over 10.  Suspensions issued based on offense including for transit policy violations, fare evasion, crimes resulting in arrest or criminal citations, and crimes against the person are subject to incremental suspension periods depending on the gravity of the offense itself, the number of offenses an individual has committed, and other considerations.  Periods seem to vary between 30 days to a year.  Permanent suspensions are possible under narrow and specific circumstances.  Staff has contacted the agency to confirm this information but, as of the writing of this staff report, has not yet spoken to a representative.
  
Potential Implementation Impacts Identified by Agencies and Stakeholders. Following the first committee hearing on the proposed motion, staff has received information from affected County agencies and stakeholder groups on potential impacts they have identified.

King County Superior Court. Proposed Motion 2015-0256 would establish as County policy that a court issue juvenile suspensions of use privileges for periods of longer than 12 hours. KCSC has noted that implementation of this policy provision might benefit from mechanisms to: 

· Notify a youth of an upcoming suspension hearing; 

· Provide for ridership for the interim period between the action giving rise to the suspension hearing request and the court's suspension decision such that the youth and FEOs are clearly aware of presumptive exceptions that would permit a youth to ride Metro transit for purposes of traveling to school, medical appointments, treatment services and court; 

· Allow for these expectations of using Metro to be sustained until a youth attends his/her suspension hearing when a judge can decide on the conditions of the suspension going forward;

· Clearly communicate each suspension hearing request to the Court so it can be calendared accordingly;[footnoteRef:9] and [9:  In light of a potential increase in case load, KCSC notes that the number of such requests and the timeliness of their communication may affect the overall KCSC caseload and calendar. If overall suspensions are relatively low (for example, in line with snapshot data provided), such requests are not likely to have a dramatic impact on the Court calendar, though the Court would need to staff this type of request sufficiently.] 


· Ensure that the lag between referral and a suspension decision by the court does not create further challenges or disproportionate impacts on subpopulations of King County youth. The Court emphasizes the need to include KCSC representatives in the planning process for the action plan due in January 2016, should the motion be enacted. 

· King County District Court (KCDC).  District Court is the forum for most civil infractions related to fare evasion.  Its jurisdictional authority is established in RCW 35.58.585 and RCW 7.80.010. KCDC provided the following data about the number of filings and hearings in KCDC for fare violations for juveniles age 17 and under by geographic region.  



	
	2012
	2013
	2014
	2015 YTD

	Total filings[footnoteRef:10] [10:  Includes Metro and Sound Transit and excludes civil fare evasion cases filed in juvenile court (per PAO- 6 in 2014, 4 in 2013, and 10 in 2012). ] 

	242
	140
	214
	114

	Total hearings
	57
	57
	64
	18

	East/North County filings
	12
	6
	9
	2

	Central/North Seattle filings
	11
	20
	25
	15

	South Seattle filings
	54
	28
	61
	23

	South County filings
	144
	81
	108
	59



The assignment of court locations for filings is established annually by the KCDC Presiding Judge through a judicial order. The order provides instructions to law enforcement officers for where cases of certain types are to be filed. According to District Court, for operating efficiency purposes, criminal and civil cases are assigned to different court locations, with at least one criminal and one civil court in each geographic subdivision. For example, in the West region, criminal cases are assigned to Seattle and civil infractions are assigned to Shoreline. KCDC states that separating criminal and civil cases provides training and staffing efficiencies, as well as efficiencies and predictability for law enforcement officers, prosecutors, and public defenders.

According to the current judicial order, transit police are instructed to file cases in the West subdivision, which means fare infractions for adults and juveniles are heard in Shoreline and criminal cases for adults and juveniles related to transit violations are heard in Seattle. For civil infractions, a person requesting either a mitigation or contested hearing can appear in person or in writing, including electronically.

Section C of Proposed Motion 2015-0256 would establish a policy of the County to improve geographic equity of access to court for juveniles living throughout King County who are cited with civil infractions for fare evasion. 

According to KCDC, the number of fare violation filings is small enough that it would not adversely affect court operations to distribute them geographically to other district court locations that hear civil cases, although there would be operational impacts to assigning fare infractions to district court locations designated to handle only criminal cases. However, because of the process of providing filing instructions through judicial order, KCDC states that it does not currently have a mechanism for cases to be filed to more than one court location, and also notes that changing where juvenile fare infractions are filed would also affect where adult and criminal transit cases are filed. As court locations for hearings for fare evasion are established by the KCDC Presiding Judge, KCDC has indicated an interest in having representatives from District Court included in development of the work plan under Section E2 of the proposed motion.

· Metro Transit, Transit Police and King County Sheriff’s Office (KCSO). Metro Transit, the Metro Transit Police and the King County Sheriff’s Office have expressed concerns related to any policies or actions that could have the effect of reducing the tools available to law enforcement to advance the goals of the Metro Transit Security Program, including reducing crime and reducing the fear of crime on Metro Transit facilities.  

Metro Transit cites safety as a top priority for the agency and notes the importance to the agency of “proactive” transit policing by Metro Transit Police in order to establish a uniform visible presence. Metro staff have noted their belief that this practice is a critical deterrent to crime and disorder on the Metro Transit System.  

Metro Transit has provided information on its 2014 Strategic Plan Progress Report, published in June 2015[footnoteRef:11], which summarizes positive gains in safety-related issues. Two measures Metro Transit identified as relevant include “Operator and Passenger Incidents and Assaults” and “Customer Satisfaction Regarding Safety and Security”. According to Metro Transit, the progress report found that “assaults on Metro buses declined sharply in 2014 and customer satisfaction with personal safety while riding the bus at night remains high, as does satisfaction with the safe operation of the buses.”  The total number of operator assaults in 2014 was 17 percent lower than in 2013 (82 in 2014 or 0.6 per million transit boardings, only one of which was a felony aggravated assault).  Reported assaults on passengers decreased by 29 percent in 2014 (29 or 0.2 per million boardings)[footnoteRef:12].   [11:  http://metro.kingcounty.gov/am/reports/2014/metro-2014-strategic-plan-progress-report.pdf]  [12:  “Passenger assault” is defined as an assault with a clear or identified victim where the crime is reported to the police. An altercation among riders with no identified victim is considered a physical disturbance. The methodology of defining assaults and disturbances changed slightly in 2013, so prior years are not directly comparable.] 


Customer satisfaction regarding safety and security was also assessed via rider surveys.[footnoteRef:13]  In 2014, 74 percent of riders said that they were “very satisfied” with the safe operations of the bus, a statistic that was consistent with prior years.  Most of the remainder of riders said they were “somewhat satisfied.”  When asked about personal safety while riding the bus at night, Metro Transit reports that 81 percent said they are very or somewhat satisfied, which is similar to the average for the previous four years.  A summary of selected customer research results produced by Metro Transit is attached (Attachment 2).   [13:  http://metro.kingcounty.gov/am/reports/2014/2014-rider-survey-summary.pdf] 


· Prosecuting Attorney’s Office (PAO), Department of Public Defense (DPD) and members of ATU Local 587.  Staff has reached out to representatives from PAO, DPD and ATU Local 587 for information about impacts they might anticipate as a result of the implementation of the proposed motion.  As of the writing of this staff report, PAO, DPD and members of ATU Local 587 have not identified anticipated impacts.  

Potential Impact on Juveniles.  Proposed Motion 2015-0256 would establish that it is the policy of King County for suspensions of use of over 12 hours to be reviewed by a court.  According to Metro Transit, the Metro Transit Police may consider a person for suspension from the system if they have committed a Code of Conduct and/or criminal violation on the Metro Transit System.[footnoteRef:14] Metro Transit notes that if a transit deputy identifies a violation and takes enforcement action they are encouraged to suspend the violator from the system.  [14:  It should be noted that Fare Enforcement Officers (FEOs) do not issue suspensions, nor are they enabled to do so under the law or Code of Conduct.
] 


The Revised Code of Washington, RCW 9.94A.41, defines Crimes Against Person as the following offenses: Murder, Manslaughter, Kidnapping, Assault, Assault of Child, Rape, Rape of Child, Robbery, Arson, Burglary, Identity Theft, Extortion, Indecent Liberties, Incest, Vehicular Homicide, Child Molestation, Promoting Prostitution, Intimidating a Juror, Communicating with a Minor of Immoral Purposes, Intimidating a Witness, Intimidating a Public Servant, Bomb Threat, Unlawful Imprisonment, Suicide Promoting, Riot, Stalking, Custodial Assault, Domestic Violence Court Order, Counterfeiting, Driving Under the Influence, and Physical Control. 

If any of the above offenses take place on Metro property, the King County Metro Transit Suspension Policy authorizes a suspension of up to 365 days. King County Metro Transit also determined that the crime of Indecent Exposure would be considered a “Crime Against Person” with regards to the King County Metro Suspension Policy. The King County Code of Conduct does not identify specific crimes against persons. 

Arrest information, juvenile suspensions, and prosecution of criminal cases by the PAO and final disposition of cases in Juvenile Court cannot be easily correlated because the KCSO and PAO systems are not set up to make this correlation automated.  This could lead to two potential issues.  

· Lack of information about suspension periods. First, because system data is only collected for the purpose of maintaining an active suspension log, this snapshot data does not allow for a complete analysis of the number of juveniles who were suspended from riding Metro for an alleged offense who were then either not prosecuted, found to have committed the offense, or convicted of the crime underlying the suspension.  Essentially, there is no way to check whether juveniles are remaining suspended, or for how long, after disposition (including disposition in their favor) of their cases or whether the length of a suspension ultimately corresponds with the gravity of the offense for which the juvenile was found guilty.

Metro Transit has analyzed snapshot data on its Juvenile Suspension Database for July 10, 2015. That snapshot reflected a total of 25 Juveniles who were arrested by the Metro Transit Police and also subsequently suspended from the Metro Transit system. All of the crimes for which the juveniles in the snapshot were arrested, were considered “Crimes Against Persons”, which involved robbery, felony theft and/or assault.  

Metro Transit cross-checked this information with information they were able to compile from PAO’s Juvenile Section.  According to Metro, a small number of the cases from the snapshot are still under investigation by partner law enforcement agencies. A number of the cases from the snapshot continue to be in the adjudication process with the PAO and Juvenile Court. At present, Metro Transit is not aware of any of the felony cases submitted by the Metro Transit Police that have been acquitted by the court. Some adjudicated cases may have been reduced to a lesser charge or referred into diversion programs. Council staff has not analyzed this data independently.

While there is no automatic process through which Metro Transit is notified of the disposition of juvenile cases in connection to suspension decisions, Metro Transit notes that, if notified, it would take one business day to remove a juvenile who has been acquitted of the underlying offense from the Suspension List.  

Because there is no automatic process for Metro Transit notification at this time, the burden of notifying Metro Transit of a favorable disposition in relation to offenses underlying a suspension decision is on the juvenile or his/her representative.  Advocates have expressed concern about whether juveniles and their representatives understand that the suspensions are not automatically erased upon a favorable disposition of the underlying case.  

It is unclear what dispositions beyond acquittal would be considered by Metro Transit as sufficiently favorable to warrant an automatic (without an appeal process) removal from the Suspension List.  

· Time between allegations and suspension. The second issue raised by the lack of interface between the criminal databases and the suspension databases is the period of time between the allegations related to the underlying conduct and the suspension taking effect.  The present process allows for the possibility for a suspension to be effective for a period of time before there has been a criminal charge or a disposition related to that charge.

[bookmark: _GoBack]While these process issues may in theory negatively affect juveniles who have not been found guilty of a crime, particularly those found in violation of a suspension order who may face criminal trespass charges for that violation, in practice, it is difficult to determine the actual impact of the proposed policy changes aimed at eliminating these issues given the complexity of the system and lack of data.  Further complicating the matter is the fact that the active suspension list is not checked as a matter of course for all riders.[footnoteRef:15]   [15:  According to Metro Transit, the Metro Transit Police investigate problems on the bus system through both responding to 911/Emergency Alarm (EA) Dispatched Calls for Service and also through “proactive” transit policing. If a deputy or detective comes across a suspected criminal violation of State Law or the King County Code, they conduct a field contact/investigation. They ask the subject for identifying information, which they provide to their “dispatcher” via their police radio. The dispatcher confirms identity, checks the person for active arrest warrants and if they are currently on the suspension list. This identification contact can be completed within a minute or less, unless the subject is evasive about his/her identity. The time duration of the contact would be tied to the nature of the violation and cooperation of the individual. This is an activity done by the Metro Transit Police. Fare Enforcement Officers do not check the suspension logs.
] 


With regards to the impact related to decriminalizing fare evasion, Metro Transit Police notes that contacts with juveniles for evasion are limited.  As an update to the data provided for the July 7th hearing on this proposed motion 2015-0256, Metro Transit has informed staff that in the past 18 months Metro Transit Police has referred three juvenile misdemeanor cases to PAO recommending misdemeanor charges.


INVITED

1. Kevin Desmond, General Manager, Metro Transit, King County Department of Transportation
2. Major Dave Jutilla, Metro Transit, Public Safety 
3. Lorinda Youngcourt, County Public Defender, Department of Public Defense
4. Dan Satterberg, Prosecuting Attorney, Prosecuting Attorney's Office
5. Carla Lee, Deputy Chief of Staff, Prosecuting Attorney's Office
6. Judge J. Wesley Saint Clair, Chief Juvenile Judge, Superior Court
7. Kenny McCormick, ATU 587 President
8. Judge Donna Tucker, Chief Presiding Judge, District Court

ATTACHMENTS
	
1. Proposed Motion 2015-0256
2. Summary of Customer Research Results- Fare Enforcement and Personal Safety 2014 (Produced by Metro Transit)
3. Summary of King County Metro Suspension Process (Produced by Metro Transit)
4. Sample Metro Transit Suspension Notice
5. Sample Metro Transit Rider Contract
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