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April 15, 2004

The Honorable Larry Phillips

Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Phillips:

Enclosed for your review and adoption is a motion that provides King County’s findings and statement of concurrence and nonconcurrence with the draft South King County Ground Water Management Plan (Plan).  

In the mid-1980’s, the Department of Ecology (Ecology) identified five separate geographic areas within King County as places with sufficient current problems, or potential problems, for groundwater quality and quantity that would warrant development of plans with detailed and comprehensive groundwater management programs to address such issues.  King County acted as lead agency for the preparation of those plans in four areas; in the fifth - South King County - it delegated some responsibilities to the South King County Regional Water Association (RWA) as co-lead agency.  One of those delegated responsibilities was development of the groundwater plan.  The four plans King County was solely responsible for were reviewed by the King County Council between 1996 and 1998, modified to meet King County concerns, and forwarded to Ecology, which certified them in 2000 as meeting state law.  Those four plans are now being implemented under the aegis of four separate “groundwater protection” committees established by the King County Council as part of an ordinance creating a countywide groundwater protection program in 2001 (now codified in King County Code 9.14).  

In July, 2003, the RWA published a draft plan for the South King County area, which is the subject of this transmittal.  Ecology conducted a public hearing on the draft plan on November 18, 2003.  Per Ecology rules, local government findings and statements of concurrence were due 90 days later, on February 20, 2004.  King County submitted informal comments, and requested an extension of time to accommodate the Council’s other priorities (budget adoption, reorganization) during December and January.  Ecology has agreed to provide King County and other local governments additional time for their findings and statements.

The draft plan describes a set of strategies that various parties are to undertake as part of the comprehensive plan for groundwater protection within the South King County area, including over 30 that King County is wholly or partially responsible for.  All the strategies are identified as voluntary.  The governing state law and Ecology regulations (RCW 90.44.420 and .430; WAC 173-100-120) prescribe that, once the Plan is certified by Ecology, all affected local governments must adopt regulations, ordinances, and/or programs for implementing the provisions of the Plan within their jurisdiction, and otherwise “be guided” by the Plan when “reviewing and considering approval of all studies, plans, and facilities that may utilize or impact” implementation of the program described in the Plan.  Prior to Ecology’s approval, all local governments are required to review the draft plan/program, and (1) develop findings as to the plans technical soundness (defined as able to be implemented), economic feasibility (affordability), and compliance with federal/state/local laws or ordinances, (2) provide a clear statement as to whether the government concurs or does not concur with the specific strategies identified as that government’s responsibilities, and (3) identify what changes need to be made to the Plan in order to receive “concurrence.”

These findings and statements are provided to the Groundwater Advisory Committee (GWAC) that developed the Plan, in this case the South King County GWAC, which then is responsible for making changes to the Plan to address the issues, and forwarding the Plan to Ecology for certification.  

Effectively, the submittals provided by King County, other local governments, and Ecology open the door to a period of discussion and negotiation with the GWAC.  The GWAC is responsible for the Plan, and can rewrite portions of the Plan, or delete areas of the Plan.  It can also place unresolved issues into an “unfinished business” section of the Plan, although according to Ecology guidance this “unfinished business” cannot include topics or issues that are “critical to the Plan,” as determined by Ecology.  Ultimately, Ecology will determine if the Plan meets the intent of the law.  It may “certify” the Plan—which would trigger the implementation obligations cited above—even without concurrence from all affected local governments.

For the four previous groundwater management plans developed for different areas in King County, the Council adopted a motion describing the County’s authorities relative to groundwater, and its support for groundwater protection, as contained in multiple state laws and the County’s policies, and directed the Executive to transmit a letter outlining the County’s findings and the changes to each plan required to secure County concurrence.  Those changes have ranged from the substantive - e.g., items that appear to exceed County authority, or are inconsistent with County policies - to the procedural (e.g., the Council has required that members of the implementing committees for each plan be appointed by the Council).  A similar approach is proposed here, with a draft motion and attached draft letter from the King County Executive to Gary Cline, Chair of the South King County GWAC of the RWA.  

The Executive’s proposed letter (1) supports the goals and objectives of the draft Plan, (2) makes findings that the draft Plan is not technically sound or implementable as it is, (3) requires that the Plan be reviewed and updated, (4) specifically does not concur with two proposed responsibilities for Public Health, and generally does not concur with the responsibilities for King County, (5) requires that the Management Committee membership and responsibilities be restructured, as part of any interlocal agreement with King County and other parties, to align with those of the groundwater protection committees created under the County ordinance, (6) requires that the GWAC or Management Committee participate in both the Comprehensive Plan revisions and the Council’s review of the countywide groundwater protection program, and (7) requires that other technical changes be made to the draft Plan to correct mistakes regarding the Endangered Species Act and authorship of the document.

There are alternatives to what I am proposing.  They include:

(1) No action: The County could simply provide no comments, and wait to see if Ecology certifies the Plan.  However, Ecology’s rules require that it seek concurrence from all local governments, including those that have not submitted statements.  In addition, the County would still have some obligations, under state law and regulations cited above, to implement the provisions of the Plan if certified by Ecology.  The Prosecuting Attorney’s office has advised that, even though the strategies in the Plan identified as King County’s responsibility are “voluntary,” King County should not agree with a Plan that includes strategies that it does not agree with.  There is the possibility, though, which Ecology has stated, that it may not be able to certify the Plan as technically sound, which would avert any issues of King County’s being bound by its content.

(2) Comment and concur: The GWAC would likely review any King County comments and negotiate with the County to revise the Plan to King County’s satisfaction.  However, simply concurring with the Plan would not address the apparent inconsistency with the groundwater ordinance, nor link the South King County efforts into important and highly relevant efforts at the Council that could greatly affect what the County would agree to do in South King County in future years for groundwater protection.

There are some likely issues and concerns, that may arise, such as:

(1) Other local governments and utilities in South King County have recognized the significant problems with trying to implement an outdated plan, but generally have expressed an outright concurrence or desire to move forward.  The City of Seattle is an affected local government because of its Highline well field, but has yet to formally comment or provide a statement of concurrence or nonconcurrence.  If this draft Plan does not move forward to implementation through some sort of process acceptable to the affected governments and utilities, it is likely that this significant area of King County will have no coordinated effort to protect groundwater, and King County would lose this opportunity with local governments and other potential partners on groundwater protection.

(2) A comprehensive update and revision to this draft Plan would be expensive.  To date, nobody has identified a source of funding for such an update.  The RWA provided some of its own funding to produce this revised draft.

(3) Failing to concur in this Plan because it is outdated could be viewed as unfair to those in South King County who have put this plan together.  The groundwater protection committees who are responsible for implementing the other four plans have spent the past two years struggling with the same issues of outdated plans, and what portions of those plans are still relevant.  They may end up not revising their plans, but simply developing annual workplans similar to those that the Management Committee would do in South King County under this draft Plan.  However, at the time the other four plans were approved, they were not as outdated as the South King Plan is.  Were those same plans to be submitted today, I would likely suggest an approach similar to the one I am recommending for the South King County draft plan.

Enclosed is a background document that provides more detail on the history and the process.

I recommend that the Council approve this motion, and look forward to working with you on it.  If you would like to discuss this motion further, please feel free to contact Pam Bissonnette, Director of the Department of Natural Resources and Parks, at (206) 296-6500.

Sincerely,

Ron Sims

King County Executive
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