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Metropolitan King County Council
Committee of the Whole

STAFF REPORT

	Agenda Item:
	6
	Name:
	Miranda Leskinen

	Proposed No.:
	2021-0185
	Date:
	June 2, 2021



SUBJECT

An ordinance to submit a charter amendment proposition to the voters to update the charter, clarify terms and bring the charter into compliance with state law, as it pertains to referendum, initiative and charter ballot measure timelines.

SUMMARY

Proposed Ordinance 2021-0185 would place on the next general election ballot a proposed charter amendment that would update the charter by making changes pertaining to referendum, initiative, and ballot measure timelines, clarifying terms and bringing the charter into compliance with state law.

The proposed ordinance is one of eleven charter amendments recommended by the 2018-2019 King County Charter Review Commission.

A proposed striking amendment that would make various technical and clarifying edits to the proposed ordinance is attached to this staff report (Attachment 2).

To place this potential charter change amendment on the November 2, 2021 ballot, the last regular Council meeting date for adoption is July 20, 2021.[footnoteRef:1] The deadline for Elections to receive the effective ordinance is August 3, 2021. [1:  An ordinance adopting a charter amendment is not subject to Executive veto, so the legislation is effective ten days after the Council adopts it.] 


BACKGROUND 

Initiative and Referendum Authority for Charter Counties. The state constitution grants counties the option of adopting a charter for their own form of government, and allows for that charter to provide for the direct legislation by the people through the initiative and referendum process. For context, the power of initiative is used to propose new legislation while the power of referendum is used to review previously adopted legislation. In general, under Washington State law, only ordinances may be enacted by initiative or repealed by referendum.[footnoteRef:2] [2:  As described in the Municipal Research and Services Center’s (MRSC) Initiative and Referendum Guide for Washington Cities and Charter Counties, in addition to statutory limitations applicable to cities, Washington courts have recognized other limitations on the use of the powers of initiative and referendum. As further described, the courts (basically) have recognized two tests to determine if an ordinance is beyond the scope of initiative or referendum power (both would have to be passed): the first test being whether the nature of the underlying action is legislative (may be subject) or administrative (not subject), and the second test being whether the power is one that has been granted to the legislative authority by the state legislature (not subject) or granted to the corporate entity as a whole (may be subject). URL: https://mrsc.org/Home/Explore-Topics/Governance/Special-Topics/Cities-and-Counties-That-Have-Powers-of-Initiative.aspx. Last accessed on May 11, 2021.] 


According to the Municipal Research and Services Center (MRSC), seven counties in Washington (including King County), as of 2018, have adopted a charter and all provide for initiatives and referendums.[footnoteRef:3] Procedures for the exercise of these powers are set out in the charter of each county (e.g. Article 2 of the King County Charter regarding the Legislative Branch). [3:  MRSC. Initiative and Referendum Powers. URL: https://mrsc.org/Home/Explore-Topics/Governance/Special-Topics/Cities-and-Counties-That-Have-Powers-of-Initiative.aspx. Last accessed on May 11, 2021.] 


Initiative and Referendum Process Overview.[footnoteRef:4] Initiative authority at a municipal level (i.e. city/county), in short, refers to the authority of that jurisdiction’s voters to directly initiate and enact legislation, the process for which entails an initial petition containing a specified number of signatures that proposes an ordinance for adoption. If the proper form and the number of signatures is sufficient, then the issue must be adopted by the applicable legislative authority (e.g. county council) or submitted to the voters for adoption or rejection at an election. [4:  MRSC. Initiative and Referendum Guide for Washington Cities and Charter Counties. URL: https://mrsc.org/Home/Explore-Topics/Governance/Special-Topics/Cities-and-Counties-That-Have-Powers-of-Initiative.aspx. Last accessed on May 11, 2021.] 


Comparatively, referendum authority at a municipal level (i.e. city/county), in short, refers to the authority of that jurisdiction’s voters to have an ordinance that has been enacted by the legislative authority submitted to the voters for their approval or rejection. Similar to the initiative process, the referendum process also entails the filing of a petition containing a required number of signatures. Subject to meeting petition filing requirements, the ordinance would be suspended from becoming effective until it has either been repealed by the legislative authority or is submitted to the voters for approval or rejection at an election.

State law governs when a general or special election must be held in Washington. A county legislative authority (e.g. county council) may call a special county election on one of the following dates as set forth in state law (chapter 29A.04 RCW): 	
	(a) the second Tuesday in February;
(b) the fourth Tuesday in April;
(c) the day of the primary as specified by RCW 29A.04.311; or
(d) the first Tuesday after the first Monday in November.

If initiative and referendum filing requirements are met, the election on the applicable ordinance must be held on one of the above dates.

2018-2019 Charter Review Commission Recommendations. The King County Charter provides for a resident commission to be assembled every ten years for the purpose of reviewing the charter and presenting a written report to the King County Council recommending amendments. The 2018-2019 Charter Review Commission recommended eleven charter amendments. Proposed Ordinance 2021-0185 is one of eleven charter amendments recommended by the Commission.

In the Commission’s report to the Council,[footnoteRef:5] the commission states that “the CRC’s proposals regarding the initiative and referendum process are mostly technical” and that “the proposed changes align timelines in the Charter with those expressed in state election law and include other clarifications to the Charter’s initiative and referendum process.” [5:  2018-2019 King County Charter Review Commission: Report to the King County Council. URL: https://mkcclegisearch.kingcounty.gov/LegislationDetail.aspx?ID=4342681&GUID=94BD6562-0CDC-410F-B14A-939410A85336. Last accessed on May 11, 2021.] 


ANALYSIS

Proposed Ordinance 2021-0185 would place on the next general election ballot a proposed charter amendment that would update the charter, clarify terms and bring the charter into compliance with state law, as it pertains to referendum, initiative and charter ballot measure timelines. Table 1 below provides a summary of the proposed changes as compared to current charter language. A copy of the proposed ordinance is attached to the staff report (Attachment 1).

Table 1. PO 2021-0185 Proposed Charter Changes
	Section 
	Summary of Current Provisions
	Proposed Changes

	230.40
Referendum
	An enacted ordinance may be subjected to a referendum by the voters of the county by filing with the Council, prior to the effective date of the ordinance, petitions with signatures of registered voters of the county equaling not less than 8 percent of the votes cast in the county for the Office of the Executive at the last preceding election for County Executive.

Note: For enacted ordinances (pursuant to state law) that are effective only in unincorporated areas (UKC), this provision is similar except that the number of required signatures is calculated based only on votes cast within areas which on the date such petitions are required to be filed are unincorporated areas of the county.

Note: Appropriations ordinances; ordinances necessary for the immediate preservation of the public peace, health or safety or for the support of county government and its existing public institutions; ordinances proposing amendments to this charter; ordinances providing for collective bargaining or approving a CBA or providing for the compensation or working conditions of county employees; or ordinances which have been approved by the voters by referendum or initiative shall not be subject to a referendum.

The full text of the ordinance to be referred must be included in each petition.

The ordinance to be referred shall be placed on the ballot at a special or general election occurring more than 45 days after the petitions are filed, provided that in the case of an ordinance effective only in UKC, the proposed ordinance shall be voted upon only by the registered voters residing in unincorporated areas of the county.
	· Clarify that it is the intent to file a referendum that must be submitted before the original effective date of an ordinance, not the signed petitions (which would need to be filed with the Council no later than 45 days after enactment of the ordinance).
· Specify that referenda should appear only on general election ballots unless the Council specifies an earlier date.
· Change the number of days before an election by which the referendum must be referred to the ballot to match the state election timeline.
· Use the term “emergency ordinance” (defined in 230.30) instead of the full description “an ordinance necessary for the immediate preservation of the public peace, health or safety or for the support of county government and its existing public institutions.”

	230.50
Initiative
	Ordinances (except those providing for the compensation or working conditions of county employees) may be proposed, by filing with the Council petitions with signatures of registered voters of the county equaling no less than 10 percent of the votes cast in the county for the Office of the Executive at the last preceding election for County Executive.

Note: For an ordinance (pursuant to state law) that is effective only in unincorporated areas (UKC), except for those providing for the compensation or working conditions of county employees, this provision is similar except that the number of required signatures is calculated based only on votes cast within areas which on the date such petitions are required to be filed are unincorporated areas of the county.

The full text of the proposed ordinance must be included in each petition.

The Council shall consider the proposed ordinance. If it’s not enacted within 90 days after the petitions are presented, it shall be placed on the ballot at the next regular or special election occurring more than 135 days after the petitions are filed or at an earlier election designated by the county. However, if the proposed ordinance is enacted at any time prior to the election, it wouldn’t be placed on the ballot or voted on unless it is subject to referendum.

If Council rejects the proposed ordinance and adopts a substitute ordinance concerning the same subject matter, the substitute ordinance would be place on the same ballot as the proposed ordinance and voters would be given a choice to accept either or reject both (1st issue) and then whether to accept one and reject the other (2nd issue), provided that in the case of an ordinance only effective in UKC, only voters residing in UKC would vote on the proposed ordinance. If a majority of voters voting on the 1st issue is for either, then the ordinance receiving the majority of the votes cast on the 2nd issue shall be deemed approved. If a majority of voters voting on the 1st issue is for rejecting both, then neither ordinance would be approved regardless of the vote on the second issue.
	· Clarify that if the Council adopts a submitted initiative, it may not immediately amend the ordinance in order to avoid having to put both the original language and the alternative language on the ballot.
· Clarifies the timeline by which a proposed ordinance must be placed on the ballot to conform with state law.
· Specify that initiatives should appear only on a general election unless the Council specifies an earlier date.

	230.50.10
Institution Initiative
	Any city or town located within the county may, after securing the consent (by motion or resolution) of at least one-half of the cities within the county, propose an ordinance of county-wide significance directly to the County Council, except an ordinance which is not subject to a referendum under Charter Section 230.40.

Such proposed legislation shall be in ordinance form, and the Council must take action on it within 90 days of its filing with the Council.
	· Clarify that when the Council “take(s) action” on an initiative proposed by cities, it has the option to approve, amend and approve, or reject the initiative.

	230.60
Referendum and Initiative Petitions
	The Council shall establish by ordinance the form to be used for referendum and initiative petitions.

All petitions shall be sponsored by an individual or committee of individuals, which shall secure the approval of the Clerk of the Council as to the form of the proposed petitions before circulating them.

Within 5 days after the form of the proposed petitions is submitted to the Clerk, the Clerk shall return it to the sponsor with an indication of the Clerk’s approval or with a detailed written explanation of the Clerk’s objection to the form.
	· Correct typographical errors.

	230.70
Effective Date of Ordinances
	The effective date of an ordinance is 10 days after its enactment unless the ordinance specifies a later date.

If an ordinance may be subjected to a referendum (per Section 230.40) and if a proposed referendum petition is submitted to the Council Clerk (per 230.60) before the 10th day after its enactment, the effective date of the ordinance shall be 45 days after its enactment unless the ordinance specifies a later date. If an ordinance is subjected to referendum, it shall not become effective until after it is approved by the voters. 

The effective date of an ordinance which is subjected to referendum or proposed by initiative (or a substitute ordinance proposed by the Council per 230.50), if it is approved by a majority of voters voting on the issue, shall be 10 days after the results of the election are certified (unless the ordinance specifies a later date). 

The effective date of an emergency ordinance shall be the date of its enactment (unless the ordinance specifies a later date).

An ordinance which is subject to Executive veto and which is not vetoed, or the approved portions of an appropriation ordinance which has been partially vetoed, shall be deemed enacted on the date it is approved by, or 10 days after it’s presented to, the Executive. An ordinance which is vetoed or the vetoed portions of an appropriation ordinance shall be deemed enacted on the date the Council overrides the veto or partial veto.

An ordinance which is not subject to Executive veto shall be deemed enacted on the date it’s approved by Council.
	· Conform with the changes proposed for Section 230.40.


	230.75
Amendment or Repeal of Ordinance Approved by the Voters
	Prohibits amendment or repeal of ordinances approved by a majority of the voters voting on the issue (whether as a result of a referendum or initiative) by the Council within a period of 2 years following the effective date of the ordinance, provided that the ordinance may be amended within the 2-year period by ordinance adopted by a vote of no less than two-thirds of all members of the Council, which amendatory ordinance shall not be subject to referendum.

Allows an ordinance approved by voters to be amended or repealed by an ordinance approved by a majority of the voters voting on the issue at any special or general election. Allows ordinances to be enacted to facilitate and effectuate this provision.
	· Clarify that if the Council approves an ordinance in response to the filing of an initiative petition, it cannot amend it before the two-year window (except by ordinance adopted by a minimum two-thirds vote of all members of the Council). Also would specify that an ordinance approved by the Council in response to filing of an initiative petition may be amended or repealed by an ordinance approved by the voters.

	800
Charter Review and Amendments
	Requires (every 10 years after Charter adoption) the Executive to appoint a resident commission of at least 15 people (including at least one representative from each council district) to review the Charter and provide a report to Council recommending any, if any, amendments. Appointees are subject to Council confirmation.

Council must consider the commission’s report and recommendations and decide at an open public meeting how to proceed on each recommended amendment (as provided by ordinance).

Council may propose amendments by enacting an ordinance to submit a proposed amendment for voter approval at the next general election occurring more than 45 days after the enactment of the ordinance.

An ordinance proposing a charter amendment is not subject to Executive veto.

Publication of a proposed amendment and notice of its submission to the voters shall be made in accordance with the state constitution and general law.

If a majority of voters voting on the issue approve the amendment, then it becomes effective 10 days after the results of the election are certified (unless the amendment specifies a later date).
	· Clarify the timeline by which a proposed charter amendment must be placed on the ballot to conform with state law.




Timing Considerations. To place this potential charter change amendment on the November 2, 2021 ballot, the last regular Council meeting date for adoption is July 20th.[footnoteRef:6] The deadline for Elections to receive the effective ordinance is August 3rd. [6:  An ordinance adopting a charter amendment is not subject to Executive veto, so the legislation is effective ten days after the Council adopts it.] 



AMENDMENT

[bookmark: _Hlk72920439]Included as an attachment to this staff report (Attachment 2) is a proposed striking amendment that would make technical and clarifying changes to the proposed ordinance, including added clarity relating to the referendum and initiative petition filing process such as inclusion of applicable section cross-references, as well as correcting typographical errors and updating terminology. Additionally, the proposed amendment would change the effective date for ordinances subjected to a referendum from 45 to 90 days after enactment.


ATTACHMENTS

1. Proposed Ordinance 2021-0185
2. Striking Amendment S1
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