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SUBJECT:  Proposed Ordinance 2004-0283 would authorize the executive to sign ten-year extensions of two contracts governing the recycling and disposal of CDL waste generated in King County.
The Committee of the Whole considered this legislation at its meeting on August 23, 2004.  The Committee adopted a technical amendment and reported the legislation to the Council with a “do pass substitute” recommendation.
BACKGROUND:  
Construction, demolition and landclearing (CDL) waste is generated from construction or demolition activities, and has historically been handled separately from other solid waste.  It is often inert (does not decompose) and much larger, heavier and dustier than other types of waste.  Usually the very large loads of CDL are generated by commercial contractors or specialized haulers.  Private citizens also sometimes generate CDL, typically through a home remodel project.  This “residential” CDL usually is in smaller quantities, and since private vehicles are used for transport, it is less likely to contain oversize material.
Prior to 1991, CDL was handled in King County primarily by private companies and to a lesser extent by the county.  CDL waste was disposed of in private landfills.  The last major private sector CDL landfills were the Newcastle Landfill and Mount Olivet Landfill, which closed in early 1991.  Following the closure of these landfills, the county experienced a surge in the amount of CDL waste entering the county’s transfer stations and the Cedar Hills Regional Landfill.  The CDL waste was stretching the capacity of some of the county’s transfer stations, resulting in long lines, handling of oversized materials and potential risks to equipment and facilities.
The 1989 King County Comprehensive Solid Waste Management Plan reflected a policy decision that CDL should be managed by the private sector at private facilities.  Because the private sector did not appear to be moving to replace the Newcastle and Mount Olivet landfills, the county decided to encourage private sector participation in managing CDL disposal by developing a request for proposals for CDL management services.  The goal of the request for proposals was to ensure a satisfactory level of CDL disposal capacity, while promoting private sector CDL handling, maintaining competition for the benefit of the public, and ensuring that CDL receiving facilities were geographically disbursed throughout the county.  A second level goal was to promote CDL recycling in King County.

This request for proposals was issued in December, 1989.  Four bids were received, and the job to manage CDL was awarded to two private companies:  Waste Management of Washington (Waste Management) and Regional Disposal Company (Rabanco).  The county negotiated identical contracts with these two competing companies in 1991.  After required preparations were made in 1992 and 1993, service under the contracts commenced on June 1, 1994.  These contracts are in place through September 30, 2004.  

Current CDL Contracts:  
Disposal of CDL waste is currently managed under the terms of two contracts.  The CDL contracts include six major provisions:
1. Purposes:  The purposes of the contracts are to provide suitable locations for the receipt of CDL waste from generators, haulers and other private and public customers within King County’s jurisdiction (unincorporated King County plus the 37 cities that have solid waste interlocal agreements with the county); to provide for the removal of recyclable materials from mixed CDL waste; and to provide for transportation, final disposal and other related handling of non-recycled CDL waste.
2. Designation of CDL Disposal Sites:  Waste Management and Rabanco facilities are designated to receive CDL waste generated within the county’s jurisdiction.
3. CDL Fees:  Waste Management and Rabanco pay the county a $4.25 surcharge for each ton of CDL waste that Waste Management and Rabanco receive but do not recycle.  The private companies can charge fees for disposal of CDL, but the county sets a maximum charge, currently set at $80.16 per ton.
4. CDL Disposal Capacity:  Waste Management and Rabanco agree to handle and dispose of up to 25,000 tons of CDL waste per month from the county’s jurisdiction, and to develop capital facilities suitable to handle, recycle and eventually dispose of all the CDL waste generated in the county.  Over the first ten-year term of the contract, four private facilities were developed to handle CDL:  Eastmont, Argo Yard, Third & Lander, and Black River.  
5. Expiration Date:  The expiration date for both CDL contracts was May 31, 2004.  In May 2004, the parties agreed to an extension of the existing contract to September 1, 2004.  The parties have agreed to a second extension to September 30, 2004.

6. Contract Extension:  On one year’s written notice, the parties can agree to extend the CDL contracts for an additional period of ten years.  

County Code Provisions:

King County Code Chapter 10.30 provides the regulatory background for implementing CDL waste handling in the county.  The code:
· Designates four facilities owned and operated by Waste Management and Rabanco as the receiving facilities for all non-recyclable CDL waste generated, collected and disposed in the county. 
· Prohibits acceptance of  “commercial” loads of construction, demolition and landclearing waste at the Cedar Hills Regional Landfill or county transfer stations;
· Allows acceptance of “small quantities” CDL waste at transfer stations if  the waste contains no hazardous materials; is less than 8 feet in length; and is not very dusty;
· Allows for the collection of the $4.25 per ton surcharge and use of the revenue from the charge for solid waste division operating expenses;
· Contains enforcement provisions allowing for civil penalties specific to CDL code violations in addition to penalties incurred by Title 23 of the county code.
Proposed Ordinance 2004-0382 would make changes to county code consistent with the provisions of the proposed CDL ten-year contract extensions.  These changes are discussed in the staff report for Proposed Ordinance 2004-0382.
Council Policy Direction:  The council has provided policy direction for the management of CDL waste disposal in the county.  This direction appears in two places:  King County Code Chapter 10.30 and in the 2001 Comprehensive Solid Waste Management Plan.  

King County Code:  At the time the original CDL contracts were executed, they were intended to meet 15 goals relating to disposal and recycling of CDL wastes.  These goals are listed in K.C.C. Chapter 10.30 and include goals such as preserving capacity of Cedar Hills Landfill for mixed municipal solid waste (MMSW) and reducing the amount of CDL waste requiring disposal by increasing CDL recycling.  
At a briefing of the Utilities Committee on September 10, 2002, the solid waste division advised the Committee that, of the council’s 15 goals for the CDL contracts, three goals had not been achieved under the current contracts.  These goals were to:

· Promote increased waste reduction and recycling of CDL waste.

· Reduce the amount of CDL waste requiring disposal by increased recycling.

· Require CDL recycling.

At the time of the Utilities Committee, the Eastmont facility recycled approximately 25-35% of the material it received.  However, the Argo facility and Third and Lander facility did not recycle any of the material it received, and the Black River facility recycled only 3-5% of the material it received.   
Three other goals had been partially achieved:  

· Provide more than one option for disposing CDL waste in order to equalize the distribution around the county and encourage competitive disposal rates.

· Avoid round trip haul times in excess of two hours.

· Reduce indirect effects of long haul times, such as traffic congestion, increased accident potential, wear and tear on the state highway system, and pollution.

These three goals were only partially met because all CDL facilities built by the private contractors were built in or near the city of Seattle.

2001 Comprehensive Solid Waste Management Plan:  In 2001, the county council approved the 2001 Comprehensive Solid Waste Management Plan and adopted policies to govern operation of the solid waste system in Ordinance No. 14236.  One of the areas for which the council adopted policy direction was the disposal and/or recycling of CDL.  The Comprehensive Plan policies direct the county to evaluate alternatives for future handling of these wastes that will best suit the region as a whole.   The policies also encourage the county to promote and expand opportunities for recycling of CDL wastes. (See attachment 3.)
Consideration by the Solid Waste Advisory Committee:  The King County Solid Waste Advisory Committee (SWAC) was established by state law to provide advice and recommendations to the county on matters involving solid waste management issues.  In the King County Code, the King County SWAC is charged with providing advice on matters involving solid waste management and on all solid waste ordinances before they are passed.  

On October 18 and November 15, 2002, the Solid Waste Division briefed the SWAC on the CDL contracts.  The division advised the SWAC at the briefings that the recycling goals set for the CDL contracts had not been met.  On November 15, 2002, the SWAC approved a motion to recommend to the executive that the CDL contracts not be renewed in their current forms.  The motion was grounded in concern at the unsatisfactory levels of CDL recycling.  

The division has provided SWAC with several updates since the November 15, 2002, meeting, including a comprehensive briefing on May 21, 2004.   The executive has provided members of the SWAC with electronic versions of the two proposed contract extensions because SWAC has not met since July 2004 and will not meet again until late September 2004.  SWAC has been provided an opportunity to comment, but to date, no comments have been received.
Proposed Contract Extension:  
In light of council policy direction in the 2001 Comprehensive Solid Waste Management Plan, and concerns expressed by council members concerning the unsatisfactory level of CDL recycling, the executive agreed to negotiate with Waste Management and Rabanco to amend the CDL contracts as part of a ten-year extension.  

After more than a year of negotiations, the executive has reached agreement with Waste Management and Rabanco on identical ten-year extensions of the CDL contracts for the county.  A summary of the major provisions of the contract extensions are attached as Attachment 2.  This staff report will concentrate on the major new provisions in the extended contract that differ from the original contract.

Term:  The term of proposed extension of the CDL contracts is ten years.  There is no provision to allow any further extensions once the proposed ten-year extension terminates.

Recycling Incentives:  One of the most significant changes in the CDL extensions is the creation of financial incentives for Waste Management and Rabanco if they achieve certain levels of recycling.  As described in Attachment 2, the extended contract provides for four types of financial incentives to Waste Management and Rabanco:

Basic Diversion Incentive.  To encourage a basic level of CDL diversion (to recycling or beneficial use), all Waste Management and Rabanco facilities that divert at least 700 tons or 15% of the facility’s CDL waste stream to recycling or to other beneficial uses are eligible for basic incentives.  The basic diversion incentive is $2.00 per ton for material diverted to recycling and $1.00 per ton for material diverted to other beneficial uses.
Recycling Compliant Facilities.  Waste Management and Rabanco facilities can be certified by the county as “recycling compliant facilities” if they divert 40% of the county CDL waste they receive that is “appropriate for processing.” CDL waste that is “non-recyclable CDL waste” is not included in the 40% recycling rate necessary to receive certification.  Due to the fluctuating nature of CDL waste, facilities may lose and regain recycling compliant certification repeatedly without limit.  Certified Recycling Compliant Facilities are eligible for the following incentives:

· Monthly incentives:  For every month facilities attain recycling compliant facility certification, they can receive $7.60 per ton of materials diverted to beneficial uses and $11.00 per ton of material recycled in additional incentives for every ton of county CDL waste diverted.

· Annual Incentives.  For each calendar year facilities divert 50% of the county CDL they receive as “appropriate for processing” to recycling or beneficial use, they can receive an additional annual incentive of between $2.60 (beneficial uses) and $3.70 (recycled) per ton.

· Bonus incentive for early implementation.  Facilities that attain and keep recycling compliant facility certification within the first 18 months of the contract are eligible to receive a one-time, lump sum incentive payment of $75,000.  Up to two Waste Management facilities and two Rabanco facilities may qualify for this bonus.  Facilities must also divert either 700 tons of county CDL or 15 % of the overall CDL waste received per month to qualify.

Other than the early implementation incentive, the total amount of incentives payable under the contract may not exceed the cumulative surcharge revenue received by the county under the contract minus taxes.

Waste Handling Responsibilities:  Although the CDL contracts govern the handling and disposal of CDL waste, Waste Management and Rabanco have agreed in the proposed contract extensions to dispose of mixed municipal solid waste that they collect within unincorporated King County and the cities with solid waste interlocal agreements with the county only at disposal sites designated by the county.  Waste Management and Rabanco have agreed not to bring any new challenge to the King County municipal waste flow control ordinance.  The proposed contract extensions provide that the parties will not be required to keep this agreement if a court strikes down the county’s flow control ordinance or if there is some other change to current law by the U.S. Supreme Court.  This agreement does not impact the claims currently being made in court against the county’s municipal flow control ordinance in the lawsuit brought by Rabanco.  

ANALYSIS:  
Under state law, the council has the authority and responsibility for solid waste procurement.  Proposed Ordinance 2004-0383 would provide the executive with authority from the council to sign ten-year extensions of the county’s CDL contracts with Waste Management and Rabanco.   If the council authorizes the executive to sign the proposed CDL contract extension, CDL waste handling will continue without disruption after the original contract expires.  
Benefits: Some of the benefits of the proposed contract extensions include:
Continuity of Service:  Waste Management and Rabanco have been handling and disposing of CDL waste for ten years.  They have invested in capital facilities to handle CDL waste.  They have agreed to accept all CDL waste generated, collected or disposed in the county.  Under the terms of the proposed contract extension, the county will be guaranteed that up to 50,000 tons of CDL per month will be handled by the two private companies.  
Another benefit of extending the CDL contracts would be the continued assurance that all generators, haulers and other private and public customers in the county will have a place to dispose of non-recyclable CDL waste.  Without the contract extensions, service would probably continue, but market forces could reduce the amount of non-recyclable materials that businesses like Waste Management or Rabanco or any other company would be willing to accept for disposal.  Small generators or haulers, individuals and commercial haulers could potentially experience restrictions on their access to CDL facilities in favor of larger volume customers or customers with more lucrative materials.  Under the proposed contract extensions, Waste Management and Rabanco agree to accept up to 50,000 tons per month of recyclable and non-recyclable CDL materials from all customers in the county jurisdiction.
Agreements Concerning Waste Disposal Sites:  The executive was able to reach agreement with Waste Management and Rabanco on issues concerning the designation of disposal sites for mixed municipal solid waste, as well as CDL waste.  In the proposed contract extensions, Waste Management and Rabanco have agreed not to bring future legal challenges to the county’s municipal waste flow ordinance.  The agreement does not apply to legal challenges already made by Rabanco in its lawsuit against the county; and the agreement will not be binding if a court strikes down the county’s flow control ordinance or the law changes in a way that would make the county’s ordinance unconstitutional. 

This promise is significant in light of arguments made by the private companies that an increase in the Regional Direct Fee would require them to dispose of waste generated and collected in unincorporated King County outside the county.  The intention of this agreement by each company is that they will not bring a legal challenge to the county’s waste flow control ordinance during the ten year term of the contract extensions.
Recycling Goals:  The current CDL contracts were successful in meeting or partially meeting 12 of the 15 goals set forth by the council for managing CDL waste.  The proposed contract extensions will continue with CDL management that has met or partially met most of the county’s CDL goals.  They also contain amendments that will assist in more fully meeting the remainder of the county’s CDL goals.
To meet the three recycling goals, the proposed contract extensions contain promises by Waste Management and Rabanco to implement significant improvements intended to achieve the county’s recycling and diversion goals for CDL waste.  They have agreed to work toward significant increases to the amount of materials they recycle or divert to beneficial uses.  The county has agreed to provide financial incentives for Waste Management and Rabanco to fulfill on their promises.
To meet goals for convenient and geographically dispersed CDL handling facilities, Waste Management has built one new facility in Woodinville and in addition to the two receiving facilities listed under the original contract, is retrofitting an existing facility in south King County.  The contract with Waste Management and proposed code changes designate these two facilities as CDL “receiving facilities”, making them available to generators, haulers, and other customers.
Financial Impacts of Contract Extensions:  
Under the current contract and county code, the county collects $4.25 per ton of CDL waste handled by Waste Management and Rabanco.  In the past, revenue from this surcharge has provided the Solid Waste Division over $800,000 for its operating budget per year.  Without the proposed contract extensions, the county probably would still receive revenue from the $4.25 per ton surcharge, but the amount of the revenue may decrease if Waste Management and Rabanco did not accept as much material at their facilities as they have in the past.
With the proposed contract extensions, potentially all of the revenue collected from the CDL surcharge could be paid back to Waste Management and Rabanco in financial incentives for meeting recycling and diversion goals.  The cost of financial incentives would be capped at the amount of revenue the county receives from the surcharge.  
The executive’s fiscal note (Attachment 5) shows revenues from the surcharge of over $800,000 per year through 2007.  The fiscal note also shows expenditures (for the financial incentive payments) in each year that match the estimated revenues.  So, the anticipated net impact of the proposed contract extensions would be that over $800,000 per year in revenues would be paid back to Waste Management and Rabanco and would not be available to pay for general solid waste operating expenses.  In essence, the county would be foregoing over $800,000 in revenue in exchange for reaching a goal of recycling 15% or more of the CDL materials that Waste Management and Rabanco receive, and for the benefits the county will receive from continuing private disposal and recycling of CDL materials rather than using county facilities.
The financial impact of this change has already been accounted for in the solid waste financial plan.  The executive took a conservative approach in the solid waste financial plan with regard to the loss of revenues from the surcharge.  The 2004 financial plan assumes that the division would receive no revenue from the CDL surcharge after May 31, 2004 (the original termination date for the current CDL contracts).  The financial plan for 2005 and beyond also assumed no revenue from the CDL surcharges.  This approach means that the executive will not need to make further cuts to planned solid waste operating expenditures solely as a result of the reduction in the availability of the CDL surcharge revenue.

OPTIONS:

The council does have a number of alternatives to approving this contract extension.  The council could:
Option 1:  Allow the CDL contracts to expire, and start a new procurement process under state law for a new contract with the same or other contractors to handle CDL waste.  The council could reject the ten-year extension and require the executive to commence a new procurement process for a contract or contracts with the same or other private companies.
The positive side of this policy choice would be to open up the private handling and disposal of CDL waste to other companies besides Waste Management and Rabanco.  Another positive aspect of opening up the contract to other companies could be development of new facilities that are even more geographically dispersed throughout the county.
While the county would not collect the CDL surcharge (or pay incentives) during any procurement period, it is possible that the county could negotiate more favorable terms and conditions for CDL disposal.  This possibility is lessened by the fact that the proposed extension contains provisions favorable to the CDL goals adopted by the council.  However, the county potentially could achieve these goals under more favorable terms if the county went through a new procurement process.

The downside to this choice would be that, if the county wanted contracts with different contractors, the county would need to go through a procurement process to replace the two existing contractors.  This would lead to the possible disruption in the handling and disposal of CDL waste during the course of the procurement process of six months or potentially longer.  Under county code, the facilities owned by Waste Management and Rabanco would still be designated disposal facilities.  Without contracts, however, amount or composition of the CDL materials accepted by Waste Management and Rabanco would be reduced.
Option 2:  The council could allow the CDL contracts to expire and not replace the contracts.  The 2001 Solid Waste Comprehensive Management Plan describes alternatives. 
· Scenario A – Allow the existing contracts to expire, and accept CDL at county facilities.  Consider establishing a dedicated county CDL facility to actively promote more recycling.  The downside of this scenario would be that there could be up to 200,000 tons of CDL waste coming into the county’s transfer and landfill facilities every year.  Establishing a dedicated CDL facility could cost the county a lot of money in capital improvements (either at an existing or a new facility). 

· Scenario B – Allow the existing contracts to expire but continue to prohibit most CDL disposal at the county’s facilities.  CDL would flow to private-sector facilities without any contractual ties with the county governing capacity and other requirements.  Again, without a contract, private facilities could not be forced to accept CDL waste.  Also, without a contract, the county would be far less able to achieve its recycling and diversion goals and would lose a mechanism for assuring the CDL waste generated and disposed in the county meets the county’s environmental standards.
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