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SUBJECT

A briefing on the Law, Justice, Health and Human Services Committee Public Defender Case Weighting Work Group Report.
SUMMARY

The report from the work group charged with discussion of potential options for the implementation of The Spangenberg Project’s (TSP) Case Weighting Study finds that in order to provide the County’s public defenders with the caseload relief called for by TSP, additional resources are needed. At the same time, the group recognized that the County continues to face declining revenues, increasing costs, and a likely three percent budget reduction in 2012. 
The group found that the Executive has worked to develop and implement low- and no-cost solutions that increase transparency, efficiency, and communication between the County, the broader criminal justice (CJ) system, Office of the Public Defender (OPD), and the defender agencies. While the group did not identify further low- or no-cost options for policy makers to consider, the group identified an option where policy makers could urge and/or facilitate greater collaboration and case processing changes between the separately elected Prosecuting Attorney and Courts, and the defenders and OPD.

The report acknowledges a key question for policy makers to discuss and answer is whether to implement a case weighting payment model. The report outlines seven key factors that will further impact the scope of need around the provision of defense services and provides three options for policy makers to consider to provide relief for the overstressed public defense system. 

The report concludes by acknowledging that policy makers may wish to consider and evaluate the entirety of criminal justice spending to determine whether and how to prioritize the public defender resources, along with the other justice system demands and requirements, in order to provide relief to the defense system. 

BACKGROUND

Background on public defense services in King County, contractors, and the defense payment model are provided beginning on page one of the attached report. Background on case weighting and the case weighting study begin on page two of the attached report.

Work Group Established: At the February 23, 2011 The Law, Justice Health and Human Services (LJHHS) Committee was briefed on the Executive’s report to the Council on the cost of implementing the TSP consultant recommendations regarding a formula to calculate payment for public defense services.  
During the LJHHS meeting, the Chair directed council staff to facilitate a work group comprised of the directors of the County’s defender agencies as well as council and executive staff, to further discuss options related to the Spangenberg report. 
Pursuant to the LJHHS Chair’s direction, council staff facilitated four meetings with the following representatives:

· Defender agency directors and staff

· Service Employees International Union (SEIU)

· Executive office and Policy, Strategy, and Budget (PSB) staff

· OPD director and staff

· Council staff, both policy and personal staff

The work group brought representatives together to discuss short and long term solutions to the issues outlined in the TSP, and provide policy makers with options to consider moving forward. 
There were three overarching themes identified by the group to guide its work: 

1. The defender agencies articulated two key positions: 

a. The need to take back something to agency staff to demonstrate that the case weighting work resulted in meaningful outcomes; and,

b. That the County is committed to relieving attorney workload.
2. There was universal acknowledgement that the County continues to face funding challenges, with a further three percent reduction expected in 2012.
3. Recognition that the work group’s charge was identify options for the Council and Executive to consider which address the agencies’ concerns and that are practical and reasonable in the current fiscal reality. 

The over the months that the group met, it identified seven significant issues that impact the scope of need and potential solutions to providing relief for an overstressed public defense system. The items are detailed starting on page four of attachment one. 
The defender agencies provided the work group with a joint proposal outlining three options for implementing case weighting. Key points of the defender proposal include:

· Immediate relief for felony attorneys 

· Set maximum caseload of 250 for juvenile practice area

· Recognition that the TSP study included calendar attorneys in the time study as well as caseload carrying attorneys, so the actual average workload for caseload attorneys is higher than stated. The agencies are not seeking relief for calendar attorneys

· Concern that due to excessive workload, some defense attorneys could not certify that they can give each client the time and effort necessary to achieve effective representation as may be required by the Supreme Court as of September 1, 2011
The three alternatives outlined by the defenders are discussed in the caseload relief section below. 

ANALYSIS

The first question identified by the work group for policy makers to answer is whether to embrace the TSP recommendations, and begin implementation of a case weighting payment system. Understanding that deeper fiscal, operational, and policy analysis likely needs to occur, if the answer is yes, then the next questions are how to implement a case weighting system and over what time frame. Given the County’s fiscal challenges, the “how” and “when” of the implementation requires considerable additional work on the parts of the Executive, Council, OPD, and defender organizations. 

Should the answer to the policy question be affirmative, the work group endeavored to identify options for policy makers to consider which address the agencies’ concerns around workload and case weighting and that are practical and reasonable in the current fiscal reality. The work group heard the four defender agencies repeatedly call for relief for overworked, overstressed defense attorneys. It reviewed the numerous public defense improvement efforts led by the Executive, and in turn discussed potential ways to further positively impact public defense utilizing the TSP recommendations. 

The following options outlined in the work group report and that shown below, break out options into low cost-no cost and cost options at a high level. It is important to note that policy makers wish to delve deeper into the options, additional work and analysis will need to be performed. 
Low Cost-No Cost Options: The Executive has worked to develop and implement solutions that increase transparency, efficiency, and communication between the County, the broader criminal justice (CJ) system, OPD, and the defender agencies. While these efforts have not resulted in reducing attorney workload, the primary objective of the defender agencies, they are to be acknowledged as progress. 

While the group did not identify further low cost-no cost options for policy makers to consider, policy makers could urge and/or facilitate greater collaboration and case processing changes between the separately elected Prosecuting Attorney and Courts, and the defenders and OPD. Such collaboration and case processing changes may lead to cost savings that would benefit the CJ system vis-à-vis, the collaborative effort between the Court, the Prosecuting Attorney, and the defenders that addressed the contempt of court issue during the 2011 budget process. 

Cost Options: There are two ways to relieve public defense attorney workload in King County: inject additional resources or have substantially fewer cases filed while maintaining existing funding for public defense. The simple, no cost, easy steps that can help lead to achieving a case weighting payment model in King County have been implemented. The remaining options involve policy and funding decisions. 

Fewer Cases: Unless substantially fewer cases are filed, each of the three defender options outlined above (and in the defender document) would require an infusion of resources, just as implementing case weighting in any form (staged or full) would require. The policy decisions on filing reside with the Prosecutor, however, policy makers may wish to consider bringing the criminal justice system together with the specific goal of whether reducing filings can be reduced consistent with larger public safety objectives and priorities. 

Additional Resources: Short of achieving substantially fewer cases in the system, requested relief to defender attorney workload requires additional resources, especially since non-cost aspects of the TSP recommendations have been implemented.

In response to a proviso contained in the 2011 adopted budget, the Executive provided Council with cost estimates for implementing case weighing which were outlined at the February 23, 2011 Law, Justice, Health, and Human Services Committee meeting. As noted in the Council staff report (appendix G), “Changing to the TSP model for provision of defense services is estimated to cost $11.3 million – a 34 percent increase above the 2011 adopted budget amount for contract services.” It is important to note that these figures are 2011 estimates, with future year estimates being higher due to inflation.
Caseload Relief Options: The following options reflect proposals identified by the defender representatives and presented to the work group. As noted earlier, these options are outlined in appendix B. The agencies emphasize that each proposed approach is a package, all aspects of which would need to be implemented to create a viable framework to contain workload pressures.
Please note that options one and two implement TSP case weighting; option three is offered as an alternative to implementing case weighting, while providing for attorney relief in specific practice areas. Additional cost analysis for all options are needed. 

Option One:

· Implements case weighting over three years

· Gradually reduces attorney workload, with end target of 75 percent implementation of relief recommended by TSP by third year

· Estimated costs below are based on 2011 figures, with final estimated costs expected to be higher due to inflation

· Estimated costs are preliminary numbers; further analysis needed to finalize projected cost
OPTION ONE ESTIMATED COSTS
	Year One Cost
	Year Two Cost
	Year Three Cost

	$2.82m
	$5.65m
	$8.47m


Option Two:

· Staged implementation of TSP model by practice area over three years, with full implementation at the end of the third year

· Begins with felony practice area

· Restores juvenile offender case credit ceiling in accordance with WSBA standards until TSP is implemented in juvenile practice area in year three 

· Estimated costs below are based on 2011 figures, so final costs will be higher due to inflation

· Estimated costs are preliminary numbers; further analysis needed to finalize projected cost

OPTION TWO ESTIMATED COSTS
	Year One Cost
	Year Two Cost
	Year Three Cost

	$3.72m
	$7.45m
	$11.3m


Option Three:

· Retains the case credit system

· Modifies ICW in felonies for longer term application

· Introduce relief specific to other practice areas

· Reduces misdemeanor case credit ceiling

· Restores juvenile offender case credit ceiling in accordance with WSBA standards

· Could be utilized while ramping up to TSP full implementation

· Noted as the preferred option by defender representatives in the work group to provide meaningful relief
· Estimated costs below are based on 2011 figures, so final costs will be higher due to inflation

· Estimated costs are preliminary numbers; further analysis needed to finalize projected cost

OPTION THREE ESTIMATED COSTS*
	Year One Cost
	Year Two Cost
	Year Three Cost

	$3-$4m
	$5-$7m
	$8-11m


*Much more analysis is needed of option three given that it is a hybrid of the current case credit system requiring modification of the ICW system.

Ancillary and Start Up Costs: In addition to the estimated cost ranges discussed above, there are additional costs which have yet to be determined. For example, TSP recommends developing a centralized data repository/case management system. To do so would require developing a business case which adds costs. In addition to the range of costs above, PSB provided the following via workgroup participation regarding additional, as yet uncalculated, costs involved with transitioning to a case weighting system:

Switching to a case-weighting based public defense payment system would require additional transition costs beyond the implementation costs discussed in PSB’s proviso response of January 31. 

First, OPD’s data system, Homer, would need to be reprogrammed to calculate payments according to the new specifications. This would likely entail updating data tables and a substantial amount of programming, which would need to begin at least six months prior to implementation. Contractors would also have programming costs associated with converting their own case management systems to align with the new system, which would presumably be passed on to the County. 
Second, OPD would likely need to continue to pay for previously assigned persistent offender cases, extraordinary cases, and review hearings according to the contract terms that these cases were assigned under during a transition period of approximately one year. 
Finally, as discussed in the Spangenberg report, OPD would need approximately 2.0 to 3.0 FTEs in additional staffing to manage the case weighting payment system.  As discussed in the implementation cost report, these additional staff would likely cost between $70,000 and $90,000. These transition costs were not calculated in detail at this time due to the substantial work required to produce them.
Finally, in terms of options that increase resources to the public defense system, policy makers may wish to consider and evaluate the entirety of criminal justice spending to determine whether and how to prioritize the public defender resources, along with the other justice system demands and requirements, in order to provide relief to the defense system. 

ATTACHMENTS

1. Law, Justice, Health, and Human Services Committee Case Weighting Work Group Report, May 20, 2011
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