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Office of Performance, Strategy and Budget

Chinook Building
401 Fifth Avenue, Suite 810
Seattle, WA  98104
MEMORANDUM

DATE:
October 9, 2017

TO:

Budget and Fiscal Management Committee

FROM:
Dwight Dively, PSB Director

RE:

Metro Transit Sales Tax Forecasts
You have asked how changes in the sales tax made by the 2017 Washington Legislature affect sales tax forecasts for Metro Transit.  The Legislature made three meaningful changes to the sales tax: 1) they extended it to sales of bottled water; 2) they created a “Marketplace Fairness” policy that requires more out-of-state retailers to collect sales taxes from Washington customers; and 3) they terminated streamlined sales tax mitigation earlier than originally planned because of the additional revenue generated by the first two changes.

The Office of Economic and Financial Analysis (OEFA) has made the following forecasts of Metro’s sales tax revenue.  These are part of the last official forecast, which was adopted by the Forecast Council in August.

	Year
	Base Revenue
	Bottled Water
	Marketplace Fairness Act
	Total Forecast

	2017
	588,394,495
	
	
	588,394,495

	2018
	619,522,193
	1,614,957
	  9,238,127
	630,375,276

	2019
	647,299,945
	1,687,367
	15,861,907
	664,849,219

	2020
	669,438,971
	1,745,079
	18,868,600
	690,052,650

	2021
	694,668,050
	1,810,845
	20,842,068
	717,320,963

	2022
	723,215,024
	1,885,261
	22,716,790
	747,817,075

	2023
	750,509,836
	1,956,412
	24,119,149
	776,585,397

	2024
	777,301,368
	2,026,252
	24,951,528
	804,279,148

	2025
	803,236,344
	2,093,859
	25,770,382
	831,100,584

	2026
	829,171,126
	2,161,465
	26,179,808
	857,512,399


By County policy, OEFA’s forecasts are made at the 65% confidence level, meaning that they are somewhat conservative.  Actual revenue is expected to be at or above the forecast 65% of the time.

There is some risk associated with the revenue attributed to the Marketplace Fairness Act.  The calculations are based on estimates of the volume of sales by out-of-state sellers to Washington customers and thus actual revenues could be significantly different than estimated.
In addition, there is a legal question about whether the State has the authority to impose such a tax.  Current law governing sales by out-of-state sellers is based on the U.S. Supreme Court’s decision in Quill Corp. v. North Dakota in 1992.  This decision, which was related to mail order sales but has been applied to Internet sales, held that states can only require out-of-state sellers to collect sales taxes if the business has a physical presence in the state.  Thus, Amazon collects sales tax from Washington customers even if products are shipped from out of state because Amazon has physical presence (offices, warehouses, etc.) in Washington.  As part of the streamlined sales tax compact, some retailers have agreed to voluntarily collect sales taxes even when they don’t have physical presence in a state.

On its face, the Marketplace Fairness Act would appear to violate the Quill decision.  Several other states have imposed similar taxes in recent years and challenges are gradually working through the courts.  The South Dakota Supreme Court recently invalidated a similar tax imposed by South Dakota.  An appeal to the U.S. Supreme Court is planned.  There is some chance the Quill decision will be overruled because several justices have commented in recent years about the dramatic changes in how retail markets work since the decision was reached 25 years ago.  However, until a U.S. Supreme Court decision is issued, there is a significant risk associated with this revenue.
