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OVERVIEW

Federal, Washington State, and/or King County employment laws and policies may affect employees:
· who are called to military service; 
· who return from military service; 
· who attend annual military training; 
· who are related to injured service members called to active military duty; 
· who need time off from work because a relative is on or has been called to active military duty; and 
· who have recall rights when called for military service.  
CHECKLIST: MILITARY LEAVE REQUIREMENTS

( 
The employee gives your agency reasonable verbal or written notice of the need for leave and your agency may also contact the applicable branch of military service for written documentation of service

· Your agency Military Leave Coordinator and the employee fill out “The Uniformed Services Leave Form” which is located at: http://www.kingcounty.gov/employees/benefits/Forms.aspx
· While on military leave, the County provides the service member differential pay for the period of time that they retain employment benefits which is usually up to five years; and the service member must provide your agency with his or her military pay grade statement so that you can calculate the pay
· While on military leave, the County provides the service member medical, dental, and vision coverage for the period of time that they retain employment benefits which is usually up to five years; and, in order to receive it, the employee must provide your agency with documentation that verifies he or she is in the service
( 
While on military leave, the County provides the service member with sick leave accruals and vacation leave accruals for the period of time that they retain employment benefits which is usually up to five years; and, in order to receive it, the employee must provide your agency with documentation that verifies he or she is in the service
· While on military leave the service member is entitled to up to 21 days of paid annual military leave each military year, which is October 1 to September 30
· While on military leave, the service member has reemployment rights the period of time that they retain employment benefits which is usually up to five years
· When the service member comes back to work, the County must reemploy him or her in the same position or a similar position 
· Family members of a service member or veteran may take up to a total of 26 weeks of leave to care for them and 12 weeks of leave to take care of issues related to the service member’s call to service, known as a qualifying exigency (no more than a total of 26 weeks is required)
FREQUENTLY ASKED QUESTIONS

MILITARY LEAVE COMPLIANCE LAWS AND POLICIES
FEDERAL
The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA)
USERRA provides a number of rights to employee/service members, including the right of reemployment when they return to employment after a period of active military service or training duty.  USERRA prohibits discrimination against any person, whether that person was a service member or not, who took action to enforce any USERRA protections.

Q1.
  Who is covered?  

A:    When military service is referred to under USERRA, it means an individual who is in the United States Uniformed Services (Uniformed Services) which includes, but is not limited to, the Armed Services, the Washington National Guard, the United States Air National Guard, the United States Army National Guard, the United States Coast Guard and its reserve, the United States Public Health Service Commissioned Corps and its reserve, and as an appointee when the National Disaster Medical System is activated.

Q2.  How long is leave provided?

A:
 The service member has reemployment rights for up to five years but there are many exceptions to the five-year reemployment period.  If you have an employee who is on leave for more than five years, contact the Human Resources Division which will advise you if the employee still has reemployment rights.

Q3.  When do service members have to reporting back to work?
A:    It depends on how long they have been in service:

· Less than 31 days:  If the employee’s military leave period is 30 days or less, the employee must report back to work or apply for reemployment on the first full regularly-scheduled work period on the first calendar day after service, plus eight hours.  This should not exceed 7 calendar days.  

· Between 31 and 180 days:  If the employee’s military leave period is 31-180 days, verbal or written application for reemployment must be submitted within 14 days of completion of service.  Should verbal notification be received, such should be documented by the person receiving it.
· More than 180 days:  If the employee’s military leave period is 180 days or more, verbal or written application for reemployment must be submitted within 90 days of completion of service.  Should verbal notification be received, such should be documented by the person receiving it.

These time periods may be extended for up to two years for returning service members who are hospitalized or recovering from illness or injury incurred or aggravated by military service.

Q4.  What kind of position is provided upon reemployment?

A:     As a general rule, the returning service member should be reemployed in the same position, a similar position, or the position they would have attained had they been at work.  The County is not required to hold open the specific position vacated by the service member and may fill it.  However, if the service member seeks reemployment and a similar position is not available, the County may be required to lay off a newer employee to provide a position for the returning service member. 
Q5.  How do USERRA and the Family Medical Leave Act (FMLA) interact?
A:    Under the FMLA, eligible employees may be entitled to leave to care for a covered service member who is recovering from a serious illness or injury sustained in the line of duty while on active military duty.  Also, eligible employees may be entitled to leave to care for family members who are veterans undergoing medical treatment, recuperation or therapy for serious injury or illness and who was a service member that occurred any time during the five years preceding the date of treatment.

An eligible employee is the spouse, son, daughter, parent, or "next of kin" of the injured service member or veteran.  “Next of kin” means the nearest blood relative of the service member or veteran other than the service member’s spouse, parent, son or daughter in the following order:

· A blood relative that  the service member has designated in writing as their caregiver;

· Blood relatives who have been granted legal custody of the covered service member by court decree or statutory provisions

· Brothers and sisters

· Grandparents

· Aunts and uncles

· First cousins

Where there are multiple family members with the same level of relationship to the service member or veteran, each may be deemed the next of kin and provide care to the service member or veteran under FMLA on either a consecutive or concurrent basis. 
“Service Member Family Leave” under the FMLA is available during a single 12-month period during which eligible employees are entitled to a combined total of 26 weeks of all types of FMLA leave (an employee who takes 12 weeks of Service Member Family Leave may still be eligible for 12 weeks of FMLA in a 12-month period).  Service Member Family Leave may be taken intermittently or on a reduced-schedule basis and is administered in accordance with general FMLA requirements.
Eligible employees are allowed up to 12 weeks of leave because of “any qualifying exigency” arising out of the fact that the spouse, son, daughter or parent of the employee is on active duty, or has been notified of an impending call to active duty status in support of a contingency operation.  This may be taken intermittently or on a reduced-schedule basis and is administered in accordance with general family medical leave requirements.  A qualifying exigency may include:
· Issues arising from a covered service member’s short notice deployment (e.g., less days of notice) for a period of seven days from the date of notification;
· Military events and related activities, such as official ceremonies, programs, or events sponsored by the military or family support or assistance programs and informational briefings sponsored or promoted by the military, military service organizations, or the American Red Cross;
· Certain childcare and related activities arising from the active duty or call to active duty status of a covered service member, such as arranging for alternative childcare, providing childcare on a non-routine, urgent, immediate need basis, enrolling or transferring a child in a new school or day care facility, and attending certain meetings at a school or a day care facility if they are necessary due to circumstances arising from the active duty or call to active duty of the covered service member;
· Making or updating financial and legal arrangements to address a covered military member’s absence;
· Attending counseling provided by someone other than a health care provider for oneself, the covered military member, or the child of the covered services member, the duty or call to active duty status of the covered service member;
· Taking up to five days of leave to spend time with a covered services member who is on short-term temporary, rest and recuperation leave during deployment;
· Attending to certain post-deployment activities, including attending arrival ceremonies, reintegration briefings and events, and other official ceremonies or programs sponsored by the military for a period 90 days following the termination of the covered service member’s active duty status, and addressing issues arising from the death of the covered military member;
· Any other event that the employer and employee agree is a qualifying exigency. 

WASHINGTON STATE
Military Leave for Public Employees RCW 38.40.060
Military Family Leave Act (MFLA) Chapter 49.77 RCW
Washington state provides paid military leave for public employees, including County employees.  It also provides for leave for the spouse of a service member to take care of issues before deployment.
Q6.  Who is covered?  

A:     When military service is referred to under state law, it means an individual who is “a member of the Washington National Guard or of the army, navy, air force, coast guard, or marine corps reserve of the United States, or of any organized reserve or armed forces of the United States.”  
Q7.  How many days of paid military leave is the service member entitled to?

A:    The County provides up to 21 days of paid annual military leave of absence from work for public employees. The annual military year is from October 1 to September 30.  A qualifying employee is entitled to paid leave for active duty and active training duty and is in addition to any vacation or sick leave the employee has accrued.
Q8.  How many days of leave is the spouse of a service member entitled to?

A:    The MFLA also provides up to 15 days of unpaid leave of absence from work for an employee whose spouse is on leave from deployment, or before and up to deployment, during a period of military conflict.  (County employees may use accrued vacation leave, compensatory time leave or Executive leave, if they choose.)  MFLA applies to all employees who work an average of 20 hours per week or more, regardless of the length of their employment with King County.  An employee must provide notice of the employee’s intention to take leave within five business days of receiving official notice that the employee's spouse will be on leave or of an impending call to active duty.
Note:  MFLA runs concurrent to the 12 weeks of “exigency leave” provided under the FMLA.
KING COUNTY
Leaves of Absence and Continuation of Benefits for Uniformed Service 
KCC 3.12.260 and 3.12.262
In addition to federal and Washington state requirements, the County provides service members with differential pay, health benefits, and leave accruals for the period of time that they retain reemployment rights under USERRA, usually up to five years.  The County also tolls the period of recall rights to former employees who are called to service.

Q9.  Who is covered?  

A:  When military service is referred to under the King County Code, like USERRA, it means an individual who is in the United States Uniformed Services (service member) which includes, but is not limited to, the Armed Services, the Washington National Guard, the United States Air National Guard, the United States Army National Guard, the United States Coast Guard and its reserve, the United States Public Health Service Commissioned Corps and its reserve, and as an appointee when the National Disaster Medical System is activated.

Q10. What kind of notice must the employee give us about the need for leave?

A:     Employees are required to give their employing county agency advance notice of the need for military leave, preferably in writing, though oral notification is sufficient.  Notice should be provided as soon as is reasonable under the circumstances, and, if feasible to do so, service members should provide thirty days advance notice; however, advance notice is not required if prevented by military necessity or otherwise impossible or unreasonable under the circumstances, to the extent provided in federal law and regulations.  Written notice should be accompanied by a validated copy of the military.  Oral notice should be supplemented as soon as is reasonable with a validated copy of the military orders.  

If the employee does not provide the written documentation, your agency may contact the branch of military service for written documentation.  The contact information for those branches is located on “The Uniformed Services Leave Form” which is located at: http://www.kingcounty.gov/employees/benefits/Forms.aspx
Q11. How do we calculate the pay differential and how long do we pay it?
A:     It is calculated by taking the employee's regular base rate of county pay less the amount of the employee's regular base rate of military pay to which the employee is entitled. In order to receive the differential pay, the employee must provide your agency his or her military pay grade statement and military pay grade change statement.

Q12. How long does the service member get health benefits and leave accruals?

A:     For the period of time that they retain reemployment rights under USERRA, usually up to five years.
Q13. What about former employees on the County’s Recall list who are called into Uniform Service?

A:     Similar to the USERRA time period for reporting back to work after service, a career service employee who is laid off due to lack of work or funds and who is involuntarily called up to Uniformed Service during his/her two year recall period may toll recall rights during the former employee's service.  King County will extend the two year recall period of the former employee equal to the amount of time of active duty for any former employee who reports back to King County’s layoff/recall coordinator as follows:

· Less than 31 days:  If the former employee’s military leave period is 30 days or less, the employee must report to the layoff/recall coordinator the next business day after the former employee’s discharge and inform the coordinator that the employee is available for recall.

· Between 31 and 180 days:  If the former employee’s military leave period is 31-180 days, the employee must report to the layoff/recall coordinator within 14 days of discharge and inform the coordinator that the employee is available for recall.

· More than 180 days: If the former employee’s military leave period is 180 days or more, the employee must to report to the layoff/recall coordinator within 90 days of discharge and inform the coordinator that the employee is available for recall.

QUESTIONS/COMMENTS

This Human Resources Bulletin is a summary of current law and policy which may affect employee/Uniformed Service members.  Specific questions may require a more detailed analysis of the applicable law and policy.  Please refer all questions or comments about military leave, reemployment, and recall (via e-mail) to your department Military Leave Coordinator or the Human Resources Division Operations.  
This Human Resources Bulletin is intended as a summary of those laws and policies for the purpose of alerting Human Resources staff to possible rights and responsibilities of employee/Uniformed Service members, and as a resource for the administration of military leave, reemployment, and recall.  This Bulletin is not intended to create any additional rights and responsibilities that do not already exist in current law and policy.  

In the event that any provision of this Human Resources Bulletin conflicts with an existing law, policy, applicable provision of a collective bargaining agreement, or a binding past practice, the latter shall prevail.

This HR Bulletin revises and supersedes “Military Leave of Absence, Reemployment and Recall Rights” HR Bulletin 2010-0002 (April 8, 2010). 
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