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STAFF REPORT

SUBJECT:  

Proposed Ordinance 2005-0297 authorizes and adopts a project labor agreement for the construction of the Brightwater treatment plant.
BACKGROUND:
Brightwater Treatment Plant

In November 2003, King County finalized a 4-year process to site a new 36 million gallon-per-day wastewater treatment plant, its associated conveyance facilities, and a marine outfall in Puget Sound.  These facilities, collectively termed Brightwater, are being designed primarily to serve and accommodate population growth in north King and south Snohomish counties. Brightwater will be part of the larger King County wastewater treatment system, which includes the West Point and South Treatment Plants as well as a larger system of conveyance pipelines and pump stations.  The county is in the process of completing the design of the Brightwater facilities. Construction is expected to start in 2006 and be completed in 2010 when the facilities will begin operations.

Project Labor Agreements

A project labor agreement (PLA) is a project specific agreement between the project owner, contractor, subcontractors, and the labor unions representing the crafts that are needed for the construction project. A PLA is usually designed for a large, long-term construction project. Under the PLA, the project owner, the contractor, subcontractors, and the unions agree on the terms and conditions of employment for the duration of the projects, establishing a framework for labor-management cooperation. The PLA is incorporated into the construction contract and thus binds the contractor and all subcontractors to the terms of the agreement. PLAs are referred to as pre-hire agreements because they can be negotiated before employees vote on union representation or before the contractor hires any workers.

Typically, PLAs cover new construction, as well as maintenance, repairs and alterations. PLA provisions typically: 1) apply to all work performed under a specific contract or project, or at a specific location, 2) require recognition of the signatory unions as the sole bargaining representatives for all workers, whether or not they are union members, 3) supersede all other collective bargaining agreements, 4) prohibit strikes and lockouts, 5) require hiring through union referral systems, 6) require all subcontractors to become signatory to the agreements, 7) establish uniform work rules covering overtime, working hours, dispute resolution, and other matters, and 8) prescribe craft wages.

Historical and Local Use of Project Labor Agreements

The first use of PLAs on publicly funded construction projects dates back to the 1930s and 1940s with the construction of the Grand Coulee Dam in Washington State and the Shasta Dam in California.  In the 1960s and 1970s PLAs were used in several large private construction projects including Disney World and the Trans-Alaska Pipeline.

Locally, PLAs have been used on several large projects including Safeco Field, the Port of Seattle’s Pier 66 and SeaTac International Airport Modernization, the Seattle Public Utilities’ Tolt Treatment Facility, the Seahawks Football Stadium, the Seattle Central Library, and the Sound Transit Sounder and Link Light Rail Projects.
Legal and Policy Framework Surrounding Project Labor Agreements

National Labor Relations Act (Attachment 5)
PLAs are anticipated under the National Labor Relations Act, which states:
“It shall not be an unfair labor practice under subsections (a) and (b) of this section for an employer engaged primarily in the building and construction industry to make an agreement covering employees engaged (or who, upon their employment, will be engaged) in the building and construction industry with a labor organization of which building and construction employees are members…”
Executive Order 13202 (Attachment 6)
On February 17, 2001, President George W. Bush signed Executive Order 13202 ("Preservation of Open Competition and Government Neutrality towards Government Contractors' Labor Relations on Federal and Federally Funded Construction Projects"). This Executive Order prohibits owners from requiring PLAs on construction projects that receive federal funding.
Washington State Executive Order 96-8 (Attachment 7)

In 1996, Governor Mike Lowry signed Executive Order 96-08, directing state agencies to consider the use of project labor agreements for public works projects that meet certain criteria, including: 

· The potential for labor disruptions

· The number of trades and crafts anticipated to be used on the project

· The need and urgency of the project, and the harm to the public if delayed

· The size and complexity of the project and the time needed for completion; and

· The benefits to the public from the use of a project labor agreement relative to cost, efficiency, quality, safety and timeliness.

While Executive Order 96-8 is supportive of PLAs under these circumstances, its effect is limited to state agencies, and thus the policy appears to have no legal bearing on the county’s decision.
King County Labor Policy 2002-022 (Attachment 8)
In April, 2002 the Metropolitan King County Council’s Committee-of-the-Whole (COW), sitting as the county’s Labor Policy Committee, adopted the following policy regarding Project Labor Agreements.  While this policy states that the County shall explore the use of PLAs in certain circumstances, it does not require them.
“The County shall explore the use of a project labor agreement (PLA) for county projects when appropriate.  PLAs may be considered for projects that have a complex scope, a multi-year schedule, a budget of significant size, and/or a clear public benefit.  When a PLA is implemented, the general contractor and relevant trade unions shall execute the PLA in a form acceptable to the County.”
Executive Recommendation for Brightwater PLA
In February 2004, the Department of Natural Resources and Parks developed an issue paper exploring the use of a PLA to construct Brightwater (see Attachment 3).  The issue paper provides background on PLAs, outlines the legal authority under which they are allowed, and summarizes some of the major issues surrounding PLAs.  The issue paper also contains the Executive’s justification for a Brightwater PLA pursuant to King County Labor Policy 2002-022.  In summary, the Executive’s analysis is as follows:
	Requirement

	Executive Justification

	Time Sensitive
	At current growth rates, KC will exceed capacity of current wastewater system by 2010.

	Substantial Project Duration
	5 year timeframe is sufficient to span multiple bargaining agreements

	Substantial Workforce
	Brightwater will require a substantial number of contractors, subcontractors and trades to construct plant, conveyance system and outfall.

	Substantial Dollar Value
	Brightwater will cost approximately $1.48 billion.

	Clear Public Benefit
	Brightwater will enable King County to protect public health, preserve water resources and support economic growth.


SUMMARY:  
Proposed Ordinance 2005-0297 authorizes and adopts a Project Labor Agreement (PLA) for the construction of the Brightwater treatment plant.  This section of the staff report provides a summary of some of the major provisions of the PLA.  The complete PLA as negotiated by the Executive and as proposed for adoption by the Council is included as Attachment 2 to this staff report.  
This second PLA is nearly identical to the PLA for the Brightwater conveyance system that was adopted by the Council on June 20, 2005.  It includes a provision that was added by the Council that would provide for the reimbursement of non-union, small, economically disadvantaged businesses (SEDB) for the cost of health benefits if the SEDB provides benefits that are duplicative of those in the union benefit plan.
Parties to the Project Labor Agreement

The parties to the PLA include:

· King County;
· Hoffman Construction, and their Subcontractors;
· the Building and Construction Trades Department, AFL-CIO and its affiliated National and International Unions;
· the Northwest Washington Building and Construction Trades Council; and

· the local unions who become signatories to the agreement.
Purpose of the Project Labor Agreement
· The purpose of the PLA is to ensure that all construction work will proceed continuously and without interruption, efficiently, economically, and with due consideration for the protection of labor standards, wages and working conditions.

· The parties agree to establish and put into practice effective and binding methods for settlement of all misunderstandings, disputes or grievances, so that King County is assured of complete continuity of operation without slowdown or interruption of any kind.
· The parties are committed to providing open access to bidding opportunities for all Contractors and to assuring an adequate supply of craft workers possessing the requisite skills and training.  The parties agree to cooperate throughout the term of the PLA to develop methods to reduce King County’s construction and project administration costs.

Union Recognition
· The Contractors recognize the signatory Unions as the sole and exclusive bargaining representatives for all craft employees within their respective jurisdictions working on the project within the scope of the PLA.
Scope of the Project Labor Agreement
The following elements of the Brightwater treatment plant are covered by the PLA:
· Headworks and Primary Treatment Facility
· Secondary Treatment and Disinfection Facility

· Solid Handling Building and Biosolid Truck Staging Area

· Digesters

· Energy Building

· Education Building

· Reclaimed Water Facilities

· Administration Building

· Maintenance Building

· Chemical Building

· Co-generation Facility

· Associated Site Work and Landscaping

· Any required modifications to existing facilities
· The installation of any artwork by the Contractor or Subcontractors
· Any facilities added to the project scope during the course of the project

The following elements of the Brightwater treatment plant are not covered by the PLA:

· The work of non-manual employees (supervisors, office workers, guards, etc).
· The installation of furniture, fixtures and equipment after construction is complete.

· The work of any artists retained by King County during the course of the project.
· The work of King County employees.

Relationship to Existing Bargaining Agreements

· When a subject of the PLA is also covered by a conflicting provision of a collective bargaining agreement, the provisions of the PLA shall prevail (except in one narrowly defined circumstance outlined in the PLA).
Project Administrative Committee
A Project Administrative Committee shall be established for the purpose of cooperation and the elimination of disputes, misunderstandings or unfair practices on the part of any party.  The committee shall:
· Be comprised of the Contractor’s representatives (and/or the representatives of Subcontractors as required), the Unions, and a representative of the Building Trades Councils.
· Meet not less than once each month to review operation of the PLA.
· Address violations of the PLA, any practices that might lead to a misunderstanding or a dispute between the parties, or complaints regarding failure of employee(s).
· Convene within 48 hours at the request of any party.
· Alternate the chairmanship of the committee between the contractor’s designated representative and of the Unions.

Hiring Procedures

· Affirmative action shall be taken to afford equal employment opportunity to all qualified persons without regard to race, creed, color, sex, age, marital status, religion, sexual orientation, ancestry, veteran status, disability or national origin.
· In those situations where any contractor not party to a current collective bargaining agreement with the Union having jurisdiction over the affected work is a successful bidder, such Contractor may request by name up to 5 core employees.
· All subsequent referrals shall be through the Union hiring hall.

· No core employee covered by the PLA shall be required to join any Union as a condition of being employed on the project; however all core employees not currently a member of the appropriate union shall be required to pay a representational fee equal to 94% of the regular dues.
Apprenticeship Program

· The Unions agree to support and to enhance apprenticeship programs.
· The Contractors will employ apprentices in their respective craft.

· The parties agree to jointly develop and implement a pre-screening program specifically designed to assist women, people of color and individuals who are disadvantaged and under-represented in the workforce.

· Consistent with restrictions in state or federal law, the parties will endeavor to meet or exceed a project-wide goal of 15% of the project work hours to be comprised of apprentices. This is consistent with King County policy for apprenticeship utilization.
· The parties will cooperate to assist low income residents to gain entrance to and completion of apprenticeship programs.

· The parties shall work to remove barriers that prevent people of color, women, disadvantaged and under-represented individuals in the apprenticeship programs.  The PLA also establishes diversity goals for the apprenticeship program; having women and  people of color perform 50 % of all first year apprentice hours in all trades and 33 % of all apprentice hours worked.
No Strike - No Lockout
· During the term of the PLA there shall be no strikes, picketing, work stoppages, slow downs or other disruptive activity for any reason by the Union, and there shall be no lockout by the Contractor.
· Any employee who participates in or encourages any activities which interfere with the normal operation of the project shall be subject to disciplinary action, including discharge.

· The Union shall not sanction, aid or abet, encourage or continue any disruptive activity and shall undertake all reasonable means to prevent or terminate such activity.
· In case of a violation of the no strike – no lockout provision, a mutually agreed-upon arbitrator shall hold a hearing within 24 hours of the violation and issue a decision within three hours after the end of the hearing.

· Any Union which initiates or participates in a work stoppage shall pay liquidated damages as determined by the arbitrator.
Grievance Procedure

· Any question or dispute arising during the term of the PLA and not related actions covered under the “no strike – no lockout” provisions shall be considered a grievance subject to resolution under terms outlined in the PLA.
Wage Scales and Fringe Benefits

· All employees covered by the PLA shall be paid prevailing rates as required under state law.
INVITED:  

· Christie True, Manager, Major CIP Section, Wastewater Treatment Division, DNRP

· Sally Bagshaw, Chief Civil Deputy, Prosecuting Attorney’s Office
· Verna Bromley, Deputy Prosecutor, Prosecuting Attorney’s Office

· Kathi Oglesby, Labor Liaison, Office of the King County Executive

ATTACHMENTS:
1. Proposed Ordinance 2005-0297
2. Project Labor Agreement for the Brightwater Treatment Plant (dated May, 2005)

3. Issue Paper Exploring the use of a Project Labor Agreement to Construct the Brightwater Treatment System

4. Transmittal Letter from Executive Sims to Council Chair Larry Phillips, dated June 10, 2005
5. National Labor Relations Act, Section 8
6. Presidential Executive Order 13202
7. Washington State Executive Order 96-08

8. King County Labor Policy 2002-022

� Source: U.S Department of Transportation, Federal Highway Administration.
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