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SUBJECT

Approval of an interlocal agreement ("ILA") with the City of Auburn and the King County Flood Control Zone District regarding the terms and conditions under which the City will grant non-exclusive easements to properties it owns needed for the construction and operation of the Reddington Levee Setback and Extension Project.
SUMMARY
The Reddington Levee Setback and Extension Project is an undertaking of the King County Flood Control Zone District ("Flood District") intended to improve flood control and address environmental concerns presented by the existing levee.  The project is located on the Green River, north of Brannan Park in Auburn.  King County, through its Water and Land Resources Division ("WLRD") of the Department of Natural Resources and Parks, provides Capital Improvement Project ("CIP") services
 to the Flood District.  As part of the Reddington Project, the City will grant to the Flood District and the County non-exclusive easements to potentially 7 City-owned parcels.
In 2008, the County and the Flood District entered into an interlocal agreement setting forth those services the County would provide to the Flood District.
  On an annual basis, those services are delineated in a Work Program that is adopted by the Flood District.  Along with the CIP services, the Flood District has authorized the County to acquire real property in furtherance of the Flood District's CIP program.  Therefore, the County is a party to the proposed easements in fulfilling its role as the operations and construction provider to the Flood District.  

BACKGROUND
Reddington Levee Setback and Extension Project

The Reddington Levee Setback and Extension Project is in furtherance of the 2006 Flood Hazard Management Plan.  The existing levee, which this project will replace, is on the west side of the Green River in Auburn, between River Mile 28.2 and 29.5 and was constructed over 50 years ago.  Levee design and engineering has made significant advances over the years, with improvements in protection against levee erosion and scour, greater stability in flood events, as well as improved seismic stability. 
Five easements are necessary for the completion of Phase 1 of the Project.  Conveyance of 2 easements (Tracts O & P, totaling 2.39 acres out of the total 22.9 acres identified) will be granted if Phase 2 of the project is constructed.  

Ultimately, the Flood District will bear all the costs associated with this Project. 
Proposed Ordinance 2013-0158

Proposed Ordinance 2013-0158 authorizes the Executive to enter into an ILA with the City of Auburn and the King County Flood Control Zone District.    
The proposed agreement provides as follows (references to sections of the ILA are included in parentheses immediately following each element for the convenience of the reader.  Where elements are related to the County only, they have been underlined.):

· The City and County will administer the Agreement (§3).  While it is not recited in this ILA, the County's role as the contract administrator is furtherance of its service provider role to the Flood District.  
· Conflict resolution provisions provide that unresolved issues escalate to successively higher levels of authority within both the County and the City (§3b & c).
· The City will provide easements for 7 identified parcels, totaling 22.9 acres, based on the terms set forth in the agreement (§4a).
The ILA is written to so that both the County and the Flood District are assuming the obligations delineated in Section 5 of the ILA.
  However, as noted above, the Flood District, by separate agreement, will reimburse the County for costs it incurs for managing the Flood District's CIP program.  The fiscal note accompanying the legislation estimates the costs of these obligations,
 estimated at $542,000, will be recovered from the Flood District.  The obligations that the County and the Flood District assume are:  

· Payment of $142,511 for two of the properties (§5a1);
· Replacement of the stormwater bioswale located on one of the properties (§5a2);
· Fund the City’s obligation to satisfy state conversion requirements for the loss of Brannan Park recreational acreage (§5b1).  The City and the County will follow a defined process to determine the availability of replacement property that is “available and in an acceptable location and configuration”(§5b2);
· If property on the former Crista Ministries site can satisfy the park conversion requirements, funding of the City's costs associated with converting that property, including conducting a new appraisal, and pursuing a boundary line adjustment if needed, and complete title work and the state petition process (§5b3);
· If the Flood District/County acquire the Crista Ministries parcel, they will pay the City fair market value according to the process outlined in §5b4;
· Design and construct a paved trail on the new levee consistent with the design of the Green River Trail, with agreed upon access points.  The trail will become part of the County’s Regional Trail System, and the County will be responsible for operation and maintenance (§5c1);
· If and when Phase 2 of the project proceeds, paving the top of the Phase 2 levee in accordance with the same specifications set forth in §5c1 (§5c2);
· The City will convey easements needed to complete the Reddington Levee Project and to complete identified trail improvements (§5c3);
 

· If and when Phase 2 is constructed, the City will then convey easements for Tracts “O” and “P” upon confirmation of a Phase 2 construction start date (§5c4);  

· For each phase, City retains property rights to the levee top trail over City-owned property and for accessing the trail at at least three points, as well as rights for pedestrian and hand-carry boat access to the Green River (§5c5); 

· County/Flood District will use best efforts to assist the City in acquiring property rights to allow the City to construct a temporary trail on District or other property to connect the north end of the Phase 1 trail to the public trail along 277th street, including good faith efforts to convey County property rights to the City of property the County owns or obtains.  If Phase 2 of the project is not constructed, the parties will seek a means to allow continued public use of the temporary trail; if Phase 2 is constructed, such rights will terminate upon construction of a Phase 2 connecting trail, or upon District construction of the regional trail segment (§5c6). 
· Also included are provisions regarding recording of easements (§6), reciprocal indemnification (§7), waiver of insurance subrogation (§8), rules compliance (§9), assignment (§10), attorney’s fees (§11), and notices (§12), nondiscrimination (§13), and miscellaneous (§14).  The substantive miscellaneous elements include the provisions governing termination, and that property rights shall be held "as the separate property of the party in whose name the property is acquire." 
ANALYSIS
The following are issues staff raised:

1.
Why was the term "District" used which conflates the County and the Flood District into one entity for the purposes of the obligations imposed?

Response: Both WLRD & Flood District staff report that historically this has been the approach used.  As the County will be reimbursed for all costs associated with the work required by this ILA, there is no intended exposure.  However, staff would recommend that the County review this approach for future agreements and evaluate the benefit of separating the County from the Flood District in assuming obligations that are in reality the District's only. 
2.
Why were the easement forms not included as exhibits, thereby binding the City to the terms of those easements?

Response:  WLRD agrees that this would be appropriate.  On Monday, April 29, 2013, the Flood District authorized the execution of the ILA, but required that the easements received were in a form that was attached to that resolution.  
3.
While the ILA contemplates that the City is bound to grant easements to 2 parcels but only "if and when" Phase 2 is constructed, the SEPA review of the Project only covers Phase 1 work, including the trail installation.  
Response:  To ensure that a full SEPA review is undertaken before Phase 2 begins, acknowledging that no further action can be contemplated until a full SEPA review is undertaken is appropriate.  On Monday, April 29, 2013, the Flood District authorized the execution of the ILA, but required a full SEPA review before further action on Phase 2. 

4.
Is the ILA requirement that the County accept the Phase 1 trail into its system in compliance with County rules and regulations?  

Response: Pursuant to KCC 7.16.010, it is the policy of the County to accept dedications of land for recreational uses and assume maintenance and operation if the land is developed pursuant to County standards (in this case, trail standards).   Therefore, because this ILA requires satisfaction of both of these conditions, acceptance of the trails into the County's system would appear appropriate. 

5.
In referenced in §5.c.6., are there any County real properties in which the City has indicated interest?  Alternatively, has the City specified that it wants the County to acquire property to satisfy the "good faith efforts" to "obtain" property and then convey?  

Response:  Executive staff responded that in their discussions with Auburn setting the terms of this ILA, King County Parks and Recreation Division real property as well as real property that is currently in the process of being conveyed from the Port of Seattle to King County Parks and Recreation Division was identified as potential properties for an alignment of the temporary (or permanent) trail.  Executive staff report that this is an item that is expected to be worked out with the City only if the terms were acceptable to the County, including the alignment of the trail, the property right to be conveyed (e.g. easement, Special Use Permit or some other format), and potential compensation.  
AMENDMENT
To ensure that the County is not assuming any more obligations than those it contemplates in the easement form usually used for flood projects; and to ensure that all parties acknowledge that another SEPA process will be necessary for Phase 2 or the conveyance of County property interests for the construction of any potential, additional temporary or permanent trail, an amendment addressing these two matters, has been prepared.  

ATTACHMENTS
1. Proposed Ordinance 2013-0158, with Attachments
a. Attachment A:  City of Auburn, King County and King County Flood Control Zone District Interlocal Agreement for Conveyance of Easements Associated With the Reddington Levee Extension and Setback Project
2. Fiscal Note

3. Transmittal Letter dated March 5, 2013

4. Amendment 1, with new Attachment B
� The County designs, constructs and manages CIP projects for the Flood District and is reimbursed for these services.  


� See Ordinance 1598.  By Ordinance 17483, the term of the interlocal was extended until December 31, 2013. 


� In the first paragraph of the ILA, the term "District" is defined to mean both the Flood District and the County collectively.  Only where the term "County" or "KC Flood District" are used does the provision apply to the identified entity separately. 


� Cost of easements - $142,511; Reconstruction of stormwater biolwale - $200,000; Replacement of property purchased by Auburn with Washington State Recreation and Conservation Office funds - $200,000


� Although not really an obligation collectively of the County/Flood District, it is included in Section 5 entitled "District's Obligations." 
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