2009-0401 Attachment A

INTERLOCAL AGREEMENT 

BETWEEN KING COUNTY AND THE CITY OF MAPLE VALLEY

ADOPTING THE JOINT PLAN FOR SUMMIT PLACE

This Agreement is entered into, by King County, hereinafter referred to as "County" and the City of Maple Valley, hereinafter referred to "City."  The City and County are jointly referred to herein as the "Parties." 

Recitals
Whereas, the Parties desire to establish binding planning policies as reflected within the Summit Place Joint Plan to direct future land use and zoning of the Summit Place Property, consistent with the three-party Memorandum of Agreement (MOA) entered into on October 2, 2008; and 

Whereas, the Parties recognize that residential and commercial development occurring on the Summit Place Property may have major transportation and other impacts within the City of Maple Valley pertaining to infrastructure capacity, as well as to the provision of City services and public amenities; and 

Whereas, the Maple Valley Planning Commission held a public hearing on the Joint Plan on February 18, 2009; and

Whereas, the Maple Valley Planning Commission recommended adoption of the Joint Plan to the Maple Valley City Council on April 1, 2009; and 

Whereas, the City’s SEPA Official has reviewed the Joint Plan as required under chapter 43.21C RCW and has issued a determination of non-significance dated June 9, 2009; and

Whereas, on February 5, 2009, the City forwarded the attached Joint Plan to CTED for review and provided an opportunity for CTED to comment on the Joint Plan; and

Whereas, CTED has not offered any comments on the Joint Plan; and

Whereas, the Parties, by jointly executing this Interlocal Agreement, have satisfied the joint planning related objectives of Section 5 of the MOA, specifically to negotiate and adopt a joint planning interlocal agreement that will cover the general goals, principles, and policies to be considered when adopting future land use designations and zoning for the Summit Place Property; and 

Whereas, the annexation related goals and objectives of Sections 1.b., 8, 9 and 10 of the MOA have not yet been satisfied and the November 1, 2009 goal for annexation may not be feasible; and
Whereas, this Interlocal Agreement is not intended to release the signatories to the MOA from any of the goals, covenants or obligations contained therein, with the exception of those contained in Section 5 of the MOA; and
Whereas, the Parties have previously stated in Sections 1.b. and 8 of the MOA that annexation is a goal of the MOA; and
Whereas, the Parties to this Agreement desire that their respective Councils take action on annexation by December 31, 2009; and
Whereas, the Parties acknowledge that the County will continue the road maintenance facility, uses, and operations at the Summit Place Property as they currently exist on the Property until all of the operations and uses can be relocated.  As part of future annexation negotiations, the Parties will effectively address the County’s permit needs to ensure the County can continue its current operations and uses on the Property prior to relocation; and 

Whereas, there is no intent on the part of the County to continue the long-term operation of a gravel mine on the Property separate and apart from the roads maintenance facility after that facility moves to another property; and

Whereas, the Parties requested that each disclose in advance of Joint Plan adoption any prerequisites to annexation.  The County  identified two conditions or prerequisites to annexation of which it is currently aware, both of which are actions that are within the City’s control:  1) the City must adopt a pre-annexation zoning ordinance that does not conflict with the Joint Plan; and 2) either that ordinance or the City’s nonconforming use provisions must allow the road maintenance facility, uses, and operations at the Summit Place Property to continue as they currently exist on the Property until all of the operations and uses can be relocated; and
Whereas, the City did not identify any prerequisites to annexation, but did acknowledge four issues left unresolved by the Maple Valley Planning Commission when it made its recommendation to the Maple Valley City Council to adopt the Joint Plan;  and

Whereas, the City has negotiated with the County in order to resolve the issues identified by the Planning Commission and in doing so has proposed to reach mutual resolution of those issues by seeking agreement from the County as to two conditions or prerequisites to its entry into this joint planning Interlocal Agreement:  1) that the Developer does not have veto authority with respect to annexation; and 2) a development agreement is not made a prerequisite of annexation; and

Whereas, the Parties have identified the prerequisites to annexation of which they are currently aware; however, the Parties acknowledge that anticipated deadlines established herein may need to be delayed as a result of annexation negotiations.
Now, therefore, the Parties mutually agree to the terms of this Agreement as set forth herein: 

Terms

1.  Legal basis.
This Agreement is entered into pursuant to chapter 39.34 RCW; and the zoning and development standards that may result from this Agreement would be consistent with Ch. 36.70A RCW (Growth Management Act) and the King County County-wide Planning Policies. 

2.  Intent.  It is the intent of the Parties: 


a.  To provide a coordinated foundation for the City's forthcoming comprehensive planning, including the adoption of zoning and development standards for the Summit Place Property. 

b.  To have the Joint Plan guide the Parties’ planning decisions with respect to the Summit Place Property.

c.  To require that the Parties’ Comprehensive Plans and development regulations be consistent with the Joint Plan.
d.  To amend the goal set forth in the MOA that annexation occur by November 1, 2009 and establish a new goal that all legislative action necessary to effectuate annexation of Summit Place to the City of Maple Valley occur no later than December 31, 2009. 


e.  To define certain terms as follows for the purposes of this Agreement:

“Compliant Pre-annexation Zoning Ordinance” means a pre-annexation zoning ordinance for the Property that is adopted by the City after all opportunities for the County to file a Notice of Objection have passed.

“Notice of Proposed Pre-annexation Zoning Action” means a written notice provided by the City to the County that contains the date of a proposed pre-annexation zoning action and a copy of the proposed pre-annexation zoning ordinance.

“Notice of Objection” means a written notice provided by the County to the City in response to a Notice of Proposed Pre-annexation Zoning Action that states that the proposed ordinance conflicts with the Joint Plan.  A Notice of Objection shall including the following three parts:  1) an identification of which parts or aspects of the proposed ordinance the County believes to be objectionable; 2) a justification of the objection that cites to specific parts of the Joint Plan or this Agreement; and 3) a proposed amendment that would make the proposed ordinance no longer objectionable.  

“Property” “Summit Place” and/or “Summit Place Property” means the real property legally described in Attachment 2 and depicted in Attachment 3, both of which are incorporated herein by this reference as if set forth in full.

3.  Joint Plan Adopted.  The Parties hereby adopt the Summit Place Joint Plan (hereinafter the “Joint Plan”), which is attached hereto as Attachment 1 and is incorporated herein by this reference as if set forth in full.  The Joint Plan shall apply to the Summit Place Property.

4.  Pre-annexation Zoning.  The City shall proceed to adopt pre-annexation zoning for the Summit Place Property pursuant to RCW 35A.14.330, after adoption by both Parties of this Agreement.  The City shall provide the County with a Notice of Proposed Pre-annexation Zoning Action at least ten (10) calendar days prior to the contemplated date of pre-annexation zoning adoption by the City Council.  The County shall have the right to object to the Notice of Proposed Pre-annexation Zoning Action only on the grounds that the proposed ordinance conflicts with the Joint Plan.  Except for those grounds for objection, the County shall have no other basis for objecting to the City’s proposed ordinance pursuant to this Section 4 of the Agreement.  If the County believes that a Notice of Objection is warranted, then the County shall send one at the earliest possible opportunity, but in no event later than two (2) business days prior to the contemplated date of adoption.  Upon receipt of a Notice of Objection, the City shall determine whether to amend the ordinance as proposed by the County, amend the ordinance in some other way or take some other action.  If the City amends the proposed ordinance in conformity with the County’s Notice of Objection, the City will be under no obligation to send a subsequent Notice of Proposed Pre-annexation Zoning Action.   If, however, the City otherwise amends the proposed ordinance, the City shall send a subsequent Notice of Proposed Pre-annexation Zoning Action that attaches the amended version and delay action on the ordinance for at least five (5) business days from the date the Notice of Proposed Pre-annexation Zoning Action is sent.  Each subsequent Notice of Proposed Pre-annexation Zoning Action shall trigger an additional obligation on the City’s part to delay action on the proposed ordinance for at least five (5) business days, and, on the County’s part, to provide a Notice of Objection at least two (2) business days prior to the contemplated date of adoption if the County believes that a Notice of Objection is warranted.  If the City does not receive a timely Notice of Objection in response to its Notice of Proposed Pre-annexation Zoning Action, or, if the City adopts the County’s proposed amendment, then the adopted ordinance shall be deemed a Compliant Pre-annexation Zoning Ordinance.  

5.  Future Annexation Negotiations.  The Parties have commenced negotiations toward an interlocal agreement between the City and County to annex the Property and the Parties shall continue those negotiations in good faith.  The process for accomplishing annexation shall be the interlocal agreement method codified at RCW 35A.14.460. The substantive details of annexation will be contained in a subsequent interlocal agreement.  While the Developer may observe and comment upon the annexation negotiations, the Parties expressly covenant that the Developer will not be a party to the agreement and shall not have the ability to place conditions upon or otherwise interfere with the Parties’ negotiations to have the Property annex to the City.  The Parties acknowledge that the Developer’s consent to annex shall not be required to adopt a subsequent interlocal agreement to annex the Property.    
6.  Rescinding or Amending Pre-Annexation Zoning Ordinance and Termination of the Agreement.  If the Property has not annexed to the City within 120 days of the City’s adoption of a Compliant Pre-annexation Zoning Ordinance, then this Agreement and the Joint Plan attached hereto shall be terminable and voidable by the City, any time prior to 240 days following the City’s adoption of a Compliant Pre-annexation Zoning Ordinance. The City shall take formal action to terminate this Agreement if it determines to terminate the Agreement.  If the City does not take such action within 240 days following the City’s adoption of a pre-annexation zoning ordinance, then this Agreement and the Joint Plan shall remain in full force and effect for the remainder of the term of this Agreement.
7.  Other Regulations.  Unless terminated as provided herein, during the term of this Agreement, all land use designations, zoning, and/or development regulations subsequently adopted by either party shall not conflict with the Joint Plan.

8.  Rights Reserved.  Nothing in this Agreement is intended to waive or limit the rights of the Parties to require mitigation for any impact as allowed by federal, state or local laws or ordinances including but not limited to environmental impacts governed by chapter 43.21C RCW or mitigation fees governed by RCW 82.02.050 et seq. 

9.  Change in Standards or Ordinances.  Except for a Notice of Proposed Pre-annexation Zoning Action, any proposed change in the Parties respective development regulations, zoning, comprehensive plans, or official controls that specifically affect the Property shall be forwarded to the other party at least 21 days prior to the proposed legislative action. 

10.  Mediation of Disputes.  Any disputes arising from this Agreement may be set for mediation by either party upon ten (10) days written notice of a request to either party for mediation.  Prior to mediation, the Parties, represented by committees of their elected officials and appointed staff, shall first meet informally in an attempt to reach resolution.  Unless the Parties agree otherwise, mediation shall occur before a mediator or mediation panel appointed by the Department of Community Trade and Economic Development.  The decision of the mediator or mediation panel shall not be binding on either Party; provided, however, the Parties agree to consider the decision of the mediator or mediation panel in good faith. 

11.  Indemnification and Liability.


a.  In the event of liability for damages of any nature whatsoever arising out of the performance of this Agreement by the County and the City, including claims by the County's or City's own officers, officials, employees, agents, volunteers, or third parties, caused by or resulting from the concurrent negligence of the County and the City.  Each Parties liability hereunder shall only be to the extent of that party's negligence. 


b.  No liability shall be attached to the County or the City by reason of entering into this Agreement except as expressly provided herein. 

12.  Severability.  If any provision of this Agreement or its application to any person or circumstance is held invalid, the remainder of the provisions and/or the application of the provisions to other persons or circumstances shall not be affected. In such case the Parties agree to meet and amend this Agreement as may be mutually deemed necessary. 

13.  Entire Agreement; Amendment.  This Agreement follows the MOA and precedes the interlocal agreement that is expected to ultimately effectuate annexation.  To the extent that there is any conflict between this Agreement and the MOA, this Agreement shall be controlling on the Parties.  This Agreement may be amended in writing by mutual agreement of the Parties. 

14.  Designated Representative.
 The Parties agree that the City’s Manager or his/her designee shall be the designated representative of the City for coordination of this Agreement and for receipt of any communications related to this Agreement and the County Executive or his/her designee shall be the designated representative of the County. 

15.  Effective Date and Duration.  This Agreement shall become effective following the approval of the Agreement by the official governing bodies of each of the Parties hereto and the signing of the Agreement by the duly authorized representative of each of the Parties hereto, and shall remain in effect unless terminated. 

16.  Termination.  Except as provided in Paragraph 6 above, either Party may terminate its obligations under this Agreement upon one year advance written notice to the other Party, Provided that termination shall not occur prior to July 1, 2024.  To the extent that this paragraph conflicts with Paragraph 6, above, Paragraph 6 shall control.  

17.  Headings.  The paragraph headings appearing in this Agreement have been inserted solely for the purpose of convenience and ready reference. In no way do they purpose to, and shall not be deemed to define, limit or extend the scope or intent of the paragraphs to which they pertain. 

18.  Counterparts.  This Agreement may be executed in any number of counterparts, each of which, when so executed and delivered, shall be an original, but such counterparts shall together constitute but one and the same. 

19.  Property and Equipment.  The ownership of all property and equipment utilized by any Party to meet its obligations under the terms of this Agreement shall remain with such Party. 

20.  Venue Stipulation.  This Agreement has been and shall be construed as having been made and delivered within the State of Washington and it is mutually understood and agreed by each Party that this Agreement shall be governed by the laws of the State of Washington both as to interpretation and performance.  Any action at law, suit in equity or judicial proceedings for the enforcement of this Agreement, or any provisions hereto, shall be instituted only in courts of competent jurisdiction within King County, Washington. 

21.  Notices.  All notices or other communications given hereunder shall be deemed given on: (i) the day such notices or other communications are received when sent by personal delivery, which includes email; or (ii) the third day following the day on which the same have been mailed by certified mail delivery, receipt requested and postage prepaid addressed to the Parties at the addresses set forth below, or at such other address as the Parties shall from time-to-time designate by notice in writing to the other Parties. 

COUNTY: 


Kurt Triplett


King County Executive


401 5th Avenue, Suite 800


Seattle, WA  98104


Kurt.Triplett@kingcounty.gov

AND TO:


Karen Wolf

Manager, Strategic Planning and Policy


Office of Strategic Planning and Performance Management


401 Fifth Avenue, Suite 800


Seattle, WA  98104


Email: Karen.Wolf@kingcounty.gov

CITY:


David Johnston, City Manager


P.O. Box 320


Maple Valley, WA 98030


David.Johnson@ci.maple-valley.wa.us

AND TO:


Christy A. Todd, City Attorney


P.O. Box 320


Maple Valley, WA  98030


Christy.Todd@ci.maple-valley.wa.us
22.  RCW 39.34 Required Clauses. 


a. Purpose.  See Paragraph 2 above 


b. Duration.  See Paragraphs 14 and 15 above. 


c. Organization of separate entity and its powers.  No new or separate legal or administrative 
entity is created to administer the provisions of this Agreement. 


d. Responsibilities of the Parties. See provisions above. 


e. Agreement to be filed and recorded.  The City shall file this Agreement with its City Clerk. The 
County shall place this Agreement on its web site.  The Agreement shall also be recorded. 


f. Financing.  Each Party shall be responsible for the financing of its contractual obligations under 
its normal budgetary process. 


g. Termination.  See Paragraph 15 above. 

22.  Events of Default.  It shall be an "Event of Default" under this Agreement if either of the Parties fails duly to perform, observe or comply with the covenants, agreements, or conditions on its part contained in this Agreement, and such default shall continue for a period of sixty (60) days after written notice of such failure, requesting the same to be remedied, shall have been given to the party in default by the non-defaulting party, provided however that such failure shall not be an Event of Default if it is knowingly and intentionally waived by the non-defaulting party. 

23.  Remedies.  Upon the occurrence and continuance of any Event of Default, the non-defaulting party's remedies shall be specific performance, declaratory judgment or other remedy available at law or equity. 

24.  Attachments. 


1.  Summit Place Joint Plan


2.  Legal Description of Summit Place Property


3.  Map Depicting location of Summit Place Property


IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed on the date and year as set forth below.

CITY OF MAPLE VALLEY



KING COUNTY
By:
David W. Johnston


By:
Kurt Triplett
Title:
City Manager



Title:
County Executive
Date:





Date:





Attest:





Attest:
_________________________________
_________________________________
Irvalene M. Moni, City Clerk

Approved as to form:



Approved as to form:








_________________________________
Christy A. Todd, City Attorney


County Prosecuting Attorney or designee
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