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Metropolitan King County Council

Budget & Fiscal Management Committee

STAFF REPORT

	Agenda Item:
	2-5
	Name:
	Peggy Dorothy and Marilyn Cope

	Proposed No.:
	2003-0410; 2003-0411; 2003-0412; 2003-0438    
	Date:
	October 24, 2003


SUBJECT:  These four pieces of legislation involve the Covey et al. v. King County lawsuit.  The Covey lawsuit is a class action for damages brought by the hourly employees of the Sheriff’s Office arising out of alleged late payment of hourly wages, overtime and compensatory time.  These four proposed ordinances would implement a settlement reached in the lawsuit.
SUMMARY:  The four proposed ordinances before the Committee would resolve a lawsuit against the County for damages arising from alleged untimely payment of overtime and compensatory time to employees of the Sheriff’s Office and the payment of hourly wages to employees of the Sheriff’s Office paid by a computer program called the MSA system.  

The parties recently reached a settlement of all the claims made in this class action lawsuit.  Under the settlement, the Sheriff’s Office agrees to pay $7 million in cash for damages to settle the Plaintiffs’ claims and to implement deadlines for processing and paying overtime and comp time in the future.  For the claims which are identical to the Dupuis case.  Eligible employees will receive vacation credits and eligible former employees will receive cash awards in lieu of vacation for alleged underpayments.  

The settlement agreement was signed on June 19, 2003.  On July 22, 2003, the Superior Court denied the parties’ motion to preliminarily approve the settlement agreement and indicated that the agreement needed to be revised to require the plaintiff’s counsel to petition the Court for attorneys’ fees to be paid from the settlement fund.  The agreement was revised accordingly and signed on August 4, 2003.  

The court hearing regarding preliminary approval of the revised agreement was held on August 22, 2003, at which time the court indicated its preliminary approval of the agreement, ordered that notice be provided to the class members and set the date for final approval of the agreement for October 17, 2003.  At the hearing on October 17, 2003, the Superior Court gave its final approval to the settlement agreement.
By the terms of the settlement agreement, the County Council must approve appropriations to implement the agreement by October 27th(within 60 days of the transmittal by the Executive of appropriations legislation to implement the settlement)  or the Plaintiffs’ have the right to revoke the settlement agreement.

The four pieces of legislation before the Committee today are:

· Proposed Ordinance 2003-0410 that would approve the settlement agreement between the Plaintiffs and the County;  
· Proposed Ordinance 2003-0411 that would approve four Memoranda of Understanding to the collective bargaining agreements covering the Plaintiffs to institute procedural changes consistent with the prospective provisions of the settlement agreement;  
· Proposed Ordinance 2003-0412 which contains the appropriations required to pay for the settlement agreement; and  
· Proposed Ordinance 2003-0438 which contains appropriation authority for 2.0 FTEs for the Sheriff’s payroll unit to administer the procedural changes and meet deadlines for paying overtime required by the settlement agreement.
The Budget and Fiscal Management Committee considered this legislation at its meeting on September 24, 2003 and again on October 15, 2003.  At the October 15th meeting, the Committee heard from the Senior Deputy Prosecuting Attorneys who worked on the case, the Sheriff’s Office, the County Auditor, the Internal Auditor for the County’s Office of Management and Budget (OMB), and Director, Finance and Business Operations Division, Department of Executive Services.  
These presenters provided information to deepen Committee’s understanding of the issues raised by the Covey lawsuit and settlement agreement to assist the Committee in determining if approval of the settlement agreement constitutes a reasonable business decision. 

A number of issues remained after the October 15th meeting, including:

· What is the relationship of the Sheriff’s Office Workplan for managing overtime and the claims in the Covey lawsuit?

· What request from the Sheriff’s Office for technology improvements to address management controls of overtime did the Executive decline to pursue?

BACKGROUND

The 2003 adopted budget for the sheriff’s office totaled $110,936,147, and 1078 FTEs and 9.00 TLTs, including funds and positions funded by CX funds, CJ funds, AFIS funding, and funds from drug forfeits.  

The 2003 adopted budget in CX fund dollars for the Sheriff’s Office totaled $96,417,191 and 941 FTEs.  The was an increase over the 2002 adopted budget of over $4.7 million in CX funds and 23 full time employees.  Increases were added from the CX fund in 2003 that brought the Sheriff’s Office CX-funded budget to close to $98 million.  If the council approved this settlement and the appropriations to implement it, the Sheriff’s Office CX budget will increase to approximately $105 million for 2003.

Sheriff’s Office Workplan for Managing Overtime 
Committee members have requested information on how the claims brought in the Covey lawsuit relate to the improvements recommended by the Sheriff’s Office and approved by the Council in the Sheriff’s Office 2000 Workplan for Managing Overtime.  In summary, the automation of requests for overtime pay alone, without management controls assuring timely use of the automation, would not assure payment of overtime in a timely fashion.  Improvements currently being made at the Sheriff’s Office relate to management directives designed to make sure that employees and supervisors use the automated system in a timely fashion.
2001 Budget Proviso:  Ordinance 14018, which adopted the King County 2001 budget, included in Section 16, Sheriff, a proviso that required the Sheriff’s Office to submit a work plan for managing overtime to the council for approval by April 1, 2001.  The proviso established the criteria for the report.  The following is the complete text of the proviso.


PROVIDED THAT:


$450,000 shall not be expended or encumbered until the King County sheriff’s office submits and the council approves by motion a workplan for managing overtime.  The plan shall include a description of sheriff’s plans to monitor and manage overtime, manage deputy vacancies, expand overtime reporting, develop an appropriate relief factor for the sheriff’s staffing model, and show how overtime will be tracked.  The report must be submitted by April 1, 2001, and filed in the form of 15 copies with the clerk of the council, who will retain the original and will forward copies to each councilmember and to the lead staff of the law, justice, and human services committee or its successor.

The proviso was in response, in part, to the county auditor’s management review of sheriff overtime.  The management audit report made many observations, including the fact that the budgeted overtime for the sheriff did not reflect actual usage.  In addition, the auditor recommended a variety of management improvements.  

In the 2001 executive budget, the Executive proposed a $900,702 increase for Sheriff’s Office overtime.  The Council approved the overtime request, but reserved half to ensure that the Sheriff would work towards implementing management controls over overtime. 

The Sheriff’s Response:  In 2000, the Sheriff’s Office, together with the King county Police Officers Guild and with the guidance and oversight of Dr. Shiquan Liao, started to review overtime usage, address the auditor’s findings, and to respond to the council’s concerns.  The Sheriff’s Office began developing and implementing new systems and controls for overtime usage as early January 2001.  

A major component of the new systems was the modification of the sheriff’s IRIS computer system to track and monitor overtime. The sheriff completed roll out of the IRIS-OT overtime tracking as of May 1, 2001.  The Sheriff’s Office also implemented a series of other changes to monitor, supervise and control overtime use.  These new controls were intended to assist the sheriff in better managing overtime.  The changes also intended to collect a significant amount of data for analyzing and evaluating the allocation of sheriff patrol resources.  The Sheriff’s Office summary of these changes, as appeared in the Sheriff’s Workplan, is attached (Attachments 7 and 8).
The Sheriff’s Office Workplan was approved by the Council on July 9, 2001, and the Sheriff’s Office was authorized to spend the $450,000 that had previously been restricted by proviso.

Claims for untimely payment:  The automation of the IRIS-OT program in 2000 and 2001 did away with much of the manual processing of overtime requests, although payroll staff still manually processes the overtime requests after they are approved by supervisors and sent to the payroll unit.

A question arose at the last Committee meeting about whether the delay in the Executive’s Financial Services Replacement Plan (FSRP) impacted the timeliness of wage and overtime payments by the Sheriff’s Office.  Sheriff’s Office staff stated that the Sheriff’s Office had delayed implementing technology improvements in their payroll processing to wait for Peoplesoft payroll software as part of the FSRP.  Once it became clear that the FSRP would be delayed, the Sheriff’s Office stated that it developed and implemented the IRIS-OT computer program that is now in use in the Sheriff’s Office.

It should be noted that some of the claims in the Covey lawsuit arose after the 2001 completion of IRIS-OT and continued until as late as 2003.  As Committee Members noted, there were claims of problems allegedly arising even after the automated systems were in place.    In addition, at the Committee’s last meeting, the Finance Director Bob Cowan told Committee members that claims arose because of flaws in "the management and business practices" used to generate the information that goes into the computer system.  He stated further that even if the Sheriff's Office were on PeopleSoft right now and had moved to PeopleSoft in the year 2000, had business practices not been modified, the county would still have incurred the cost of this proposed settlement.
To implement the Covey settlement the Sheriff’s Office is now implementing management controls designed to make sure that employees and supervisors use the automated systems in a timely fashion.  For example, the Sheriff’s Office now has in place requirements that employees file requests for overtime pay within 24 hours of working overtime, as well as requirements that supervisors check the automated database every day and process employee requests within 24 hours of seeing them.  These changes are needed even though the IRIS-OT system has been in place since 2001. 
Sheriff’s Office Technology Funding Request
At the October 15th Budget and Fiscal Management Committee, Sheriff’s Office staff referred to technology requests made by the Sheriff’s Office and not forwarded on by the Executive.  After the Committee meeting, Sheriff’s Office staff clarified that the requests referred to at the meeting were requests made in connection with the Executive’s 2004 Proposed Technology Business Plan.  This plan provides the basis for the Executive’s request for technology project funding in his 2004 proposed budget. 

Council staff requested further information and was advised that, in preparation for the 2004 proposed budget, the Sheriff’s Office made three requests for funding involving technology improvements in the Sheriff’s Office.  Two of these projects involved computerizing the Civil Unit and one project involved a payroll unit and personnel unit business practices review (See attachment 9).  

The payroll and personnel unit project involved using consultants to conduct a business practices review to identify and document their business practices.  The results of the review would be used to identify possible technological solutions in conjunction with process improvements in these units.  This business review project was not included in the 2004 Proposed Technology Business Plan nor was it in the 2004 proposed budget.
REASONABLENESS

The Council is being asked to approve four separate pieces of legislation.  Three of these pieces of legislation (Proposed Ordinance 2003-0410, Proposed Ordinance 2003-0411 and Proposed Ordinance 2003-0412) directly implement the terms and conditions of the Covey lawsuit settlement.  The parties to the lawsuit believe and have presented a number of reasons why this is a reasonable settlement to resolve potential liability.  The reasonable nature of the settlement will be discussed further in executive session at the October 24th Committee special meeting.  If Members agree that the terms of this settlement are reasonable and would avoid the potential for higher liability costs, than approving these three proposed ordinances is required and constitutes a reasonable business decision.

The fourth piece of legislation (Proposed Ordinance 2003-0438), while not directly required by the Covey settlement, would appropriate staffing to implement processes required by the settlement.  This ordinance would add appropriation authority for two FTE positions for the Sheriff’s Office payroll unit staffing.  The additional staffing is requested because of increasing complexity in administering labor contracts, increased workload over the past eleven years, and to handle new requirements from the Covey lawsuit settlement.  

Through staff-to-staff conversations, the Sheriff’s Office request was reduced to $30,000 and no FTEs.  The reduction was the result of statement from the Sheriff’s Office that they would be able to absorb the FTE authority and that $30,000 would be the funding required for these positions for the remainder of 2003.  The Sheriff’s Office argues that they cannot absorb the $30,000, because they must meet appropriated under-expenditures and other contras in the Sheriff’s Office budget, because the Sheriff’s Office had some very high extraordinary and unexpected expenditures in the budget in 2003.  The Sheriff’s Office staff was unable to provide details about the extraordinary expenditures in 2003, though Sheriff’s Office staff confirmed that these expenditures were not anticipated at the time of the 2003 budget adoption.   
The Sheriff’s CX fund budget for 2003, as adjusted during 2003, totals about $98 million.  The Sheriff’s Office was not specific about expenditures from CX funding that would prevent absorbing $15,000 in each month remaining in the year.  If the Council approves this appropriations ordinance, it will not go into effect until November.  Without details about extraordinary expenditures, staff does not have sufficient information to show why the Sheriff’s Office $98 million 2003 budget cannot absorb $30,000 for payroll staffing, or to determine if an additional appropriation of $30,000 for the Sheriff’s Office for these positions is a reasonable business decision.  
If members decide to appropriate the $30,000 for these payroll unit positions, council staff has prepared a striking amendment (see paragraph 4 below).

AMENDMENTS TO PROPOSED LEGISLATION
The Committee will consider four pieces of legislation at its special meeting on October 24th, as follows:

1.  Proposed Ordinance 2003-0410 would approve the settlement agreement between the Plaintiffs and the County.  This legislation is ready for Committee action.
2.  Proposed Ordinance 2003-0411 would approve four Memoranda of Understanding to the collective bargaining agreements covering the Plaintiffs to institute procedural changes consistent with the prospective provisions of the settlement agreement.  This legislation is ready for Committee action.
3.  Proposed Ordinance 2003-0412 would appropriate $7,557,500 for the risk abatement fund to pay for the cash awards and administration of the settlement agreement.  This amount covers the $7 million for payments to class members and the Plaintiffs’ attorneys, an estimated $134,000 in cash awards in lieu of vacation credits and $423,500 in settlement administration costs.  At the Committee’s earlier meetings, staff had provided an amendment for Committee consideration that would have added a proviso to limit expenditure of cash disbursements until the settlement agreement is approved by the Superior Court.  The Superior Court approved this settlement on October 17, 2003, so that amendment is no longer necessary.  This legislation is ready for Committee action.
4.  Proposed Ordinance 2003-0438 would appropriate $30,000 to fund 0.5 FTEs for the Sheriff’s Office payroll unit.  At the October 15th BFM Committee meeting, Sheriff’s Office staff has advised that the Sheriff’s budget can absorb the 0.5 FTE for the last quarter of this year.  However, the Sheriff’s Office has since stated that the Sheriff’s budget can absorb the 0.5 FTE but not the $30,000 in funding.  (See reasonableness analysis above).
Proposed Striking Amendment:  Should the Committee decide to go forward with appropriation authority to staff the Sheriff’s Office payroll unit, council staff has prepared a striking amendment (Attachment 4) that delete authority for the 2.0 FTEs and would limit the cash appropriation to $30,000 to fund 0.5 FTE for the payroll unit for the last quarter of 2003.  
Council staff also prepared a title amendment to this ordinance to clarify and to remove redundant language from the title (Attachment 5).
INVITED: 
Steve Call, Office of Management and Budget

Susan Rahr, Chief, Field Operations, Sheriff’s Office

Karen Pool Norby, Senior Deputy Prosecuting Attorney

Susan Slonecker, Senior Deputy Prosecuting Attorney

Dave Lawson, Internal Audit Manager, Office of Management and Budget

Bob Cowan, Finance Director, Department of Executive Services

ATTACHED: 
1. Proposed Ordinance 2003-0410

2. Proposed Ordinance 2003-0411

3. Proposed Ordinance 2003-0412

4. Striking Amendment to Proposed Ordinance 2003-0438

5. Title Amendment (T2) to Proposed Ordinance 2003-0438

6. Proposed Ordinance 2003-0438

7. Section 1, Council Proviso Response and Audit Compliance Report dated August 9, 2000.

8. 1999 KCSO Overtime Audit:  Compliance Report (attachment to Council Response and Audit Compliance Report dated August 9, 2000).

9. Form IT, 2004, Budget – Information Technology Project, sponsored by King County Sheriff’s Office.
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