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SUBJECT

AN ORDINANCE that would place a moratorium on the use of county alternatives to incarceration programs for pretrial defendants who are charged with a violent or sex crime and who have a previous conviction of a violent or sex crime in the past ten years.  These restrictions would be in effect until a pretrial risk assessment tool is validated and in use to guide pretrial release decisions by the Court.  The proposed legislation also requires a report on the pretrial defendant population to be submitted to the Council on October 1, 2010.  
SUMMARY

The Community Corrections Division (CCD) of the Department of Adult and Juvenile Detention (DAJD) administers alternatives to secure detention programs for both pretrial and sentenced defendants, as ordered by the Court.  The Court currently uses information compiled from a number of sources to aide in judicial decisions as to whether a defendant will be required by the Court to participate in one of these alternative programs.  
Past consultant reports have highlighted the potential benefits of using a pretrial risk assessment tool that would assist the Court by supplementing existing information that the Court uses when making decisions.  A pretrial assessment tool weighs objective criteria such as past criminal history, ties to the community, current or previous employment, and other factors in order to assess the risk that a defendant will fail to appear before the court or reoffend while awaiting trial.  
A Pretrial Risk Assessment Workgroup convened by the Adult Justice Operational Master Plan (AJOMP) Advisory Committee
 in 2009 and continuing through 2010 has been reviewing approaches to a risk assessment tool for use in King County.  However, a tool has not yet been developed for use.  The proposed legislation would place a moratorium on the use of alternative programs for pretrial defendants charged with a violent or sex crime and who have a history of violent or sex crime convictions until a pretrial risk assessment tool has been validated (tested) and is ready for use by the Court.  The legislation also requires an October 1 report on pretrial defendants to be submitted to the Council.  
BACKGROUND

Note:  Proposed Ordinance 2010-0430 focuses on the use of county alternatives to incarceration programs for pretrial defendants; consequently, the staff report specifically addresses this subset of defendants.
Court Appearances and Disposition of Cases
The District Court holds first appearance hearings for all defendants newly booked into the King County jail.  At that time, the judge decides whether a defendant should be released on their own recognizance; be released on bail – also known as “bonded out”; or, remain in custody.  District Court judges do not order defendants to alternative programs at first appearance.  The judges may order defendants to alternative programs, but not for this subset of defendants. 
The Superior Court conducts arraignment hearings for defendants within fourteen days of filing of a case by the Prosecutor’s Office.  At arraignment, the defendant is formally advised of the charges and enters a plea of not guilty or guilty.  The Prosecuting Attorney’s Office (PAO) may request various forms of protective orders, request issuance of a summons to the defendant or issuance of a warrant, and a proposed bail amount.  If a warrant has been filed and the defendant has not posted bail, the defense may move for release on personal recognizance or an alternative to total confinement.  
Since the proposed moratorium impacts defendants being seen in Superior Court’s arraignment court, defendants appearing before the District Court would not be affected by the proposed moratorium.  

Information Currently Used by the Superior Court at Arraignment
The DAJD Intake Services Unit (ISU) conducts an interview after booking that includes the following information:  any previous arrests and/or convictions, warrant history, as well as verification of whether the defendant has a stable work history, stable housing, employment, or other ties to the community.  ISU also implements administrative court orders which release individuals on personal recognizance pending disposition of their charges.  

A defendant is entitled to a bail hearing in accordance with court rule CrR 3.2, Attachment 2.  The Court uses the following information to inform its release decision:

1. Details of the charge and the PAO understanding of past history and basis for a bail request;
2. Certification for Determination of Probable Cause which is a sworn statement by the arresting officer; 

3. PAO Appendix B that lists a defendant’s criminal convictions at all levels of court, based upon county, state, and a nation-wide databases;
4. Court Services Interview Sheet that is compiled from King County records and data.  If the defendant agrees to an interview, the records include self-reported information about residential, marital and family status, employment, education, substance abuse, mental health information, special needs, and contact information for references.  The court services sheet will also show the court when staff have been able verify data provided by the defendant;
5. Judicial information from the Washington Judicial Information system, showing previous records and compliance;
6.  Representations by deputy prosecuting attorney, victim’s advocates, defense counsel, and others.
Pending trial, judges have the option to release a defendant on personal recognizance, allow the defendant to post bail or an appearance bond, order the defendant to an alternative program, or a combination of conditions.  
Community Corrections Alternative Programs

The county’s Community Corrections programs were established by the Council in Ordinance 14561 to reduce the use of secure detention and to provide effective interventions for individuals involved in the justice system.  The CCD programs use evidence-based practices, when possible, that promote pro-social behaviors and lifestyles.  These alternatives programs and services are available to persons charged with an offense who are incarcerated or who are facing incarceration upon judicial order; the court may use the alternative programs both pretrial and post adjudication.  In order to participate in an alternatives program, a person must be statutorily eligible (according to state law) and be ordered to the program by the Court.  DAJD does not determine eligibility.  
CCD has five program options as alternatives.   Only three are used for pretrial defendants:

Programs Used for Pretrial Defendant and Post Adjudication:
1. Electronic Home Detention (EHD) – EHD allows those charged with offences and sentenced offenders to serve all or some portion of their pretrial and/or sentenced time at home.  Offenders are monitored electronically and are confined to their homes, except when following a set schedule that may include attendance at work, school, or treatment.  To insure compliance the offender is equipped with an electronic bracelet in order to allow monitoring.  The alternative uses an active electronic monitoring system that works with telephones using computerized random calling to the offender's residence.  The Department is immediately alerted if the equipment has been tampered with or the offender is not within the required distance of the monitoring device.
2. Work Education Release (WER) – This program is an alcohol and drug free residential alternative where offenders go to work, school, or treatment during the day and return to a secure facility at night. 
3. Community Center for Alternative Programs (CCAP) – CCAP Enhanced, formerly Day Reporting, holds those charged with offenses and sentenced offenders accountable to a weekly itinerary directed at involving the offender in a continuum of structured programs.  The goal of CCAP is to assist offenders in changing those behaviors that have contributed to their being charged with a crime.  CCAP provides on-site services as well as referrals to community-based services.  Random drug tests are conducted to monitor for illegal drug use and consumption of alcohol.  Offenders participating in CCAP receive an individual needs assessment and are scheduled for a variety of programs.  Program participants also can receive case management services allowing them to access services such as housing, chemical dependency, and mental health treatment within the community.  CCAP Basic requires the defendant to call in to a supervisor daily and to submit to periodic drug and alcohol tests.
Alternative Programs Used Only Post Adjudication:

1. Helping Hands Program (HHP) – The Helping Hands Program assists persons court-ordered to perform community service find a site to complete the ordered hours of service. It also monitors compliance for cases that are not supervised by the Washington State Department of Corrections.  
2. Community Work Program (CWP) – CWP currently allows District Court to sentence those charged with offences and sentenced offenders to work crews to perform supervised manual labor for various public service agencies.  The program is designed to provide a diversion from jail for low-level, low-risk offenders and a visible restitution to the community.  Individuals are sentenced directly to the CWP and may work off fines, regain driver’s licenses or complete the terms of sentencing.  CWP projects typically include landscaping, habitat restoration, and invasive species removal.  CWP crews function year round and offer services Monday through Saturday.
Pretrial Assessment Tools

The use of a pretrial assessment tool is an emerging practice that may assist the court by providing researched-based risk information on pretrial defendants booked into jail.  The purpose of a pretrial assessment instrument is to identify common factors that may be predictive of failure to appear in court and that could possibly result in a danger to the community.  According to a May 2009 report for the State of Virginia, “Pretrial Risk Assessment in Virginia
”, Attachment 3, pretrial assessment research identifies some common factors and uses them to “weigh” probabilities.  Some factors included in a pretrial risk assessment tool are similar to those already considered by the Court, such as current charge, pending charges at time of arrest, history of criminal arrest and convictions, active community supervision at the time of arrest, history of failure to appear, history of violence, residence stability, community ties, and substance abuse.  

The objective of such a tool is to identify:

1. “low risk” defendants who can be safely released into the community with limited or no conditions pending trial, 

2. “moderate and higher risk” defendants whose risk can be minimized by utilizing appropriate release conditions, community resources, and/or interventions upon release, and

3. the “highest risk” defendants for whom no condition or combination of conditions can reasonably assure appearance at court or could risk public safety.
An assessment tool should equitably classify defendants regardless of their race, ethnicity, gender, or financial status to ensure equal and fair treatment.  

A pretrial assessment tool would be intended to supplement existing information that the court considers in making decisions about releasing defendants or placing them in secure detention or alternative programs.  
Past Consultant Reports Regarding Pretrial Assessment Tools 

In 2008, two reports highlighted the potential benefits of using a pretrial risk assessment tool for defendants booked into the King County jail and who come before the court at first appearance and subsequent hearings.  The first report, “Use of Community Corrections Division Review”, was prepared by the Office of Management and Budget (OMB) and was dated May 2008.  The report highlighted opportunities to expand use of the CCD alternative programs through system improvements.  The report was accepted by the Council in Motion 12803. The report recommended “If King County determines that the current interview/screening process should be replaced with a validated risk assessment tool, implementation planning will need to include a decision as to where in the adjudication process the risk assessment tool should be conducted.”  This report also stated that the feasibility of this approach would depend on whether the cost to implement is worth the expected benefits and savings.  

The second report, dated August 2008, “King County Caseflow Management Project Conclusions and Recommendations”, was commissioned by the Court and was prepared by the Justice Management Institute.  It provided a series of recommendations in response to lengthening case processing times for felony cases and the desire to reduce existing backlogs.  This report states that “there is no pretrial risk assessment instrument currently in use in King County.”  This report was prepared for the Court and was not transmitted by the Executive or approved by the Council.  
Current Work Regarding Pretrial Assessment Tools

The AJOMP Advisory Committee in 2009 convened a Pretrial Risk Assessment Workgroup that was comprised of representatives from DAJD, OMB, Superior Court, DJA, District Court, PAO, OPD, contract defender agencies, and Council staff.  The workgroup was tasked with reviewing different approaches to risk assessment, understanding how assessment could work in King County, and recommending whether to pursue development of a tool for defendants booked into the jail.  This workgroup, with the help of a consultant
, reviewed other risk assessment tool models, worked with stakeholders, developed and reviewed options to revise the county’s process, and ultimately developed a recommendation and next steps.  The report, “Examining the Potential Use of a Pretrial Risk Assessment Tool in King County, Washington”, was completed in September 2009.  The report is also in a draft form and has not been transmitted by the Executive or approved by the Council.  It should be noted that the work of this group is on-going in 2010.  
ANALYSIS
If enacted, proposed Ordinance 2010-0430 would do the following:

1. Place a moratorium on the use of county alternatives to incarceration programs for pretrial defendants who are charged with a violent or sex crime and who have a history of violent or sex crime convictions within the last ten years; .  
2. Continue the moratorium until a pretrial risk assessment tool is validated and in use to guide pretrial release decisions by the courts, and;
3. Require a report on the current pretrial defendant population to be submitted to the Council on October 1, 2010.  
Each of these items is reviewed below. 

1.  Moratorium on the Use of County Alternative Programs

If the legislation is approved by the Council, the Court would no longer have the option to order pretrial defendants who are accused of a violent or sex offense and who have been convicted of a violent or sex offense in the previous ten years into the three alternative programs of WER, EHD, and CCAP.  This option would not be available to the Court until a risk assessment tool has been developed and validated.  
The moratorium is intended to lower the risk to public safety and to reduce failure to appear rates by this subset of pretrial defendants until an assessment tool is developed, tested, and is in use by the court.  This subset of defendants would still be eligible for bail that is set by the judge.  It should be noted that there is some level of risk to public safety or exposure to risk from defendants that are not in confinement, such as those who have posted bail.  Alternatives to secure detention are intended to provide another level of conditions to reduce that risk.
meeting the criteria that are able to post bail would not be subject to any kind of monitoring, and would therefore be free to commit another crime, just as those who would have been placed in alternative program.  
The CCD has determined that the number of defendants who would have been affected by such a moratorium in 2009 is ten defendants, out of a pool of 940 individuals who used CCD programs.  Compiling these statistics is difficult because the information must be compiled manually from a number of data sources.  A list of twenty King County criminal justice data sources is provided in Attachment 4.
The data systems that are most frequently used by the Court in determining whether an inmate is suitable for pretrial release are PROMIS, JIS, NCIC, JABS, and ECR.  Although a great deal of data is available, it is not easily compiled.  These systems lack the capability to produce standard or Ad Hoc reports.  As a result, significant inefficiencies exist, including substantial redundancy.  Additionally, the current systems do not provide tools and resources for budget, planning, and program evaluation.  

A pretrial assessment tool could be created to merge all of or portions of this data and produce a uniform objective measure of risk factors.  However, unless a technology solution is developed, the information would most likely still need to be input into the “tool” by manually entering data from other systems.
It should be noted that the Superior Court judges feel that placing a moratorium on the use of alternative programs limits judicial discretion, hampers the ability of the Court to adjudicate cases, and that the moratorium creates a separation of powers issue between the Council and the Court by legislating limits on the judge’s discretion.  The PAO, in reviewing the legislation, stated that the Council has the ability via its policymaking authority under the charter, to set criteria for participation in an optional, County-created and funded CCD program.  Contract defender agencies indicate that the moratorium could inequitably punish those who do not have the economic means to post bail.
2. Development and Validation of a Pretrial Assessment Tool
An effective pretrial assessment tool would need to be developed in accordance with statutory requirements, be evidence-based, and use generally accepted research factors and standards for collecting, reporting and comparing data.  The tool’s information would need to be comprehensive, reliable, practicable, and valid.  Of note, when standardizing information, common definitions must be established and examined to ensure that all users comprehend and interpret the information in the same way.  Without such a common understanding, the scores generated by the tool will not be useful to the Court.  
After factors have been identified for use within a system tool, it must be validated or tested.  Validation can be a time consuming process.  Current estimates range up to three to four years for tool creation and testing. The assessment tool used by the county for juvenile matters took almost two years to develop and another two years for validation.  
The cost of developing and initializing an assessment tool is unknown.  For example, DAJD has been working on a five-year plan for Information Technology Improvement since 2006, but implementation has been delayed (3.5 years through 2010), and is not currently scheduled for completion.  The delay is related to the cost associated with replacement data systems, particularly for CJ agencies that are supported by the General Fund.  The effort has been to develop a Five Year Technology Plan that provides for the replacement of the department’s primary information systems, the system used by community corrections, and other department “stand-alone” systems currently in use.  The project is under review by the Office of Information Resource Management (OIRM).  Through 2009, $303,276 has been encumbered for the planning to replace the jail’s data systems and integrate them to more modern technology platforms.  It has been estimated that the implementation of full jail management system would cost between $5 and $7 million. 
It is also unknown whether a new database system would be needed or whether current data sources could be made to “talk” to each other.  However, as cited above, all CJ agencies are funded by the county General Fund, which is experiencing low revenues and service reductions due to the economic downturn.  The Council may wish to direct the Executive to pursue possible grants or other revenue sources to help with this body of work.  In addition, the county may wish to hire a consultant familiar with assessment tools and/or create a staff team to aid in development of the risk assessment tool.  
Finally, if the county decides to pursue an assessment tool, the cost to implement will need to be weighed against the expected benefits and savings.  
Future Management of an Assessment Tool
The consultant reports, mentioned earlier in this staff report, recommend implementation of an assessment instrument to guide placement decisions for defendants through objective criteria.  They have stressed that King County would need to decide where in the adjudication process the tool should be conducted.  It is currently unclear what data should be used, who should be responsible for data input, who could be allowed access to the data.  Decisions such as oversight will determine the type of tool that is developed.  
3. October 1, 2010 Report on Pretrial Defendant Population
Proposed Ordinance 2010-0430 would require the Office of Management and Budget (OMB) to submit a report on the pretrial defendant population for 2008, 2009, and 2010 by October 1.  The request would include, but not be limited to, criminal history, classification of charged offenses, failure to appear rates, re-arrest rates and escape status for those who participated in community corrections alternatives to detention programs.  The report is intended to provide policymakers and CJ agencies with statistics on the pretrial population, the use of the alternative programs for pretrial defendants, and whether defendants accused of violent or sex offenses with previous convictions reoffend while in or out of alternative programs.
The October 1, 2010 report deadline would most likely not allow sufficient time for development of the report.

LEGAL REVIEW
This proposed legislation has been reviewed by both the Prosecutor’s Office and by Council’s legal counsel.  Should the Committee wish to take action on the proposed legislation, some identified issues will most likely need to be addressed by amendment (s).  Possible aspects of amendments include, but are not limited to, extending the reporting date deadline, including a sunset clause to lift the moratorium, clarifying differences in adult and juvenile use of alternatives, and aligning the legislation with Court Rules.  Analysis of these elements is on-going.  
PRELIMINARY CONCLUSIONS:
Committee discussion, direction, and any further legal guidance may wish to consider the following points:
1. A risk assessment tool would provide another means to assist judges in making decisions.  It would not be the only information used by the judge – it would be an additional tool in the judges’ “toolbox”.  
2. An assessment tool and/or a moratorium would not guarantee public safety from this subset of defendants that a tragic event would not occur.  
3. The cost/benefit analysis of development, validation, and utilization of the tool.
4. Due to the county’s financial challenges, the cost of development and validation of a tool may be prohibitive.
5. Timelines for development and validation of a tool could extend for up to five years, during which time, the moratorium would remain in place, and the subset of the pretrial population would not have access to the alternatives programs.

6. The October 1, 2010 report requested in the proposal would most likely not allow sufficient time for development.  The Council might with to extend this deadline.  

ATTACHMENTS

1. Proposed Ordinance 2010-0430

2. Court Rule 3.2
3. May 2009 State of Virginia report, “Pretrial Risk Assessment in Virginia    http://www.dcjs.virginia.gov/corrections/riskAssessment/assessingRisk.pdf
4. CJ Data System Information[image: image1]
� The workgroup members include representatives from DAJD, OMB, Superior Court, DJA, District Court, PAO, and Council staff.


� The report sponsored by the Virginia Department of Criminal Justice Services in Partnership with the Virginia Community Criminal Justice Association, with research conducted and the report provided by Luminosity, Inc.


� John Clark, Senior Associate with Pretrial Justice Institute
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