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Subject
A review and possible action on proposed rule and regulation BOH17-04 relating to disclosure of information by limited service pregnancy centers.
Summary
The rule and regulation would add a new title to the Board of Health Code, Title 4A, named Information Disclosure for Care Other Than Health Care, and would add a chapter within this new title.  The chapter would require limited service pregnancy centers, as defined in the chapter, to disclose, in the ten most prevalent King County languages and through various means the sentence: “This facility is not a health care facility.”  The proposed rule and regulation gives the director of Public Health – Seattle & King County the authority to utilize the Board of Health Code chapter 1.08 to enforce the requirements of this chapter and provides that entities violating this chapter would be subject to a civil penalty of up to one hundred dollars per violation.
Background
There are varying definitions of limited service pregnancy centers (LSPCs), otherwise referred to as crisis pregnancy centers. Broadly speaking, these are entities that offer services to pregnant women such as pregnancy tests (often free of charge), pregnancy options counseling and ultrasound imaging. These entities also offer assistance for women who seek to continue an unplanned pregnancy, including the provision of baby supplies like diapers and clothing and access to parenting classes or other parenting supports. Many of these entities are faith-based.[footnoteRef:1] These entities can fall outside of the scope of state licensing requirements for health care facilities and those that do would not be regulated as such. Some have licensed health care providers on site, on their boards, or otherwise affiliated but those providers may not be functioning as health care providers or may be participating in activities that are outside of the scope of their licenses, thus falling into a regulatory grey area. Some provide first trimester “medical consultation” with a health care professional after a positive pregnancy test.[footnoteRef:2]  [1:  “Our Passion,” Heartbeat International, https://www.heartbeatinternational.org/about/our-passion.]  [2:  As example: “Medical consultation for pregnancy,” Care Net of Puget Sound, http://carenetps.org/medical-services/ (accessed on 6/15/17).] 


Some entities that may be identified as a LSPC by a range of other entities monitoring LSPC-like entities or activities, may provide medical care or health care by health care professionals in the scope of their licenses. Such entities fall within the scope of state regulations and are not the subject of the proposed rule and regulation BOH17-04.

Whether an entity qualifies as a LSPC hinges on how these are defined. Below is a non-exhaustive list of LSPC entities that have been identified by either organizations concerned about the operation of LSPCs,[footnoteRef:3] organizations in support of the mission of LSPCs,[footnoteRef:4] or both. The following list is intended to be illustrative of the types of organizations that may be found to be a LSPC depending on what definition of LSPC is employed.  It should be noted that the list is not representative of LSPCs that may fall within the scope of LSPCs as defined in the proposed rule and regulation: [3:  NARAL Pro-Choice Washington provides a map of crisis pregnancy centers (another term used to describe limited service pregnancy centers) and medical clinics.  The map is available at: http://www.prochoicewashington.org/in-our-state/cpcmap.shtml. ]  [4:  Heartbeat International provides a searchable worldwide directory of pregnancy help here: https://www.heartbeatinternational.org/worldwide-directory.] 


· Care Net of Puget Sound
· Catholic Community Services of Western, WA
· Bethany Christian Services – Seattle
· Pregnancy Aid 
· Next Step Pregnancy Services
· Birthright of Seattle

Organizations concerned about the operation of LSPCs have different estimates on the number of LSPCs based on the definition used, as indicated above, and potential closing and opening of LPSCs. NARAL Pro-Choice Washington[footnoteRef:5] estimates at least 46 LSPCs operate in the State of Washington, in 21 counties and 33 legislative districts.[footnoteRef:6] Legal Voice[footnoteRef:7] estimates that there are approximately 60 LSPCs in the State of Washington and an estimated 8 LSPCs operate in King County.[footnoteRef:8] Organizations in support of the mission of LSPCs, such as Heartbeat International, indicate approximately 18 in the King County area.[footnoteRef:9] [5:  Organization Website: http://www.prochoicewashington.org/about-us/. ]  [6:  “Crisis Pregnancy Centers,” NARAL Pro-Choice Washington, available at http://www.prochoicewashington.org/what-is-choice/reproductive-health-care/.  ]  [7:  Organization Website: http://www.legalvoice.org/about. ]  [8:  Legal Voice. “Limited Service Pregnancy Centers in King County Deceptive Practices Review 2016-2017.” June 2017.]  [9:  The following search query in their worldwide directory of pregnancy help was used to obtain this figure: 50 mile radius of Snolqualmie, WA.] 


In 2010 the State of Washington considered SB 6452 (companion bill HB 2837 was also introduced) which would have required LSPCs, defined as “an organization that does not provide prenatal care, comprehensive birth control services, abortion or referrals for abortion”, to disclose to a person seeking services, that the center does not provide abortion or comprehensive birth control services, referrals for abortions or comprehensive birth control services, or medical care for pregnant women. Among the other provisions of the bill, it would also have required that when a LSPC collects health information from an individual seeking services, that information not be disclosed to another person without the individual’s written authorization. Further, the bill provided for accuracy in pregnancy testing and the immediate provision of test results in writing for women taking a pregnancy test.

Public testimony in support of the bill noted that information regarding birth control, sexually transmitted disease, and abortions provided by these facilities was false and misleading.  Additional testimony was provided asserting that these centers withheld test results for longer than necessary which, in addition to the provision of inaccurate information, frightened women, many of whom were already in crisis. Public testimony against the bill centered around the fact that these centers provide support for women (diapers, newborn clothes, etc.) that could result in expanding a woman’s choice such that she might decide to continue with a crisis pregnancy because she is supported, where she might otherwise not. That line of testimony also noted that supporting the bill might narrow women’s choices.[footnoteRef:10] In 2011, the State of Washington reconsidered the issue by introducing SB 5274 (companion bill HB 2837 was also introduced) with similar provisions as included in the bills introduced in 2010. [10:  Rhoda Donkin, Senate Bill Report SB 6452, January 28, 2010.] 


In 2011, a study was released by NARAL Pro-Choice WA, Legal Voice and Planned Parenthood Votes![footnoteRef:11] entitled “Deceptive Practices of Limited Service Pregnancy Centers,” based on findings from 2008 and 2009 research conducted by trained volunteer testers of LSPCs in the State of Washington. The study found that most of these centers provide false or misleading information about abortion and pregnancy, and provided inaccurate information about sexual and reproductive health and birth control methods such as condoms. The study concluded that centers “provide inaccurate information designed to delay women from making decisions about how to handle unintended pregnancies.”[footnoteRef:12] As a follow-up to this report, in June 2017, Legal Voice provided a white paper to staff entitled “Limited Service Pregnancy Centers in King County Deceptive Practices Review 2016-2017.” The paper provides a summary of updated findings from a Legal Voice trained intern’s research of four King County Legal Voice-identified LSPCs. The white paper is included as Attachment 3 to this staff report. [11:  Organization Website: https://www.plannedparenthoodaction.org/planned-parenthood-votes-northwest-and-hawaii/about-us.]  [12:  Legal Voice and Planned Parenthood Votes! Washington. “Deceptive Practices of Limited Service Pregnancy Centers,” 2010.] 


According to a 2011 (updated reviews and citations on 6/1/2015) report by the Public Law Research Institute of UC Hastings College of Law—produced at the behest of the California Assembly Committee on Business, Professions and Consumer Protection to investigate the feasibility of using legislative tools to regulate crisis pregnancy centers or CPCs (another term for LSPCs) – CPCs are organizations that offer a limited range of pregnancy options counseling and other services to individuals that visit the center.  The report was prepared for the California context and some of its factual basis may only be applicable to California.  

Generally, the report notes that CPCs were found to receive substantial funding and resources from large pro-life umbrella organizations such as Care Net, International Health Beat, and the National Institute of Family Life Advocates. The report indicated that CPCs typically do not offer services that conflict with pro-life pregnancy options such as abortion referrals and procedures.  In terms of operations the report notes:

“Because CPCs are typically non-profit organizations that offer charitable services, centers rely on sponsor organizations, donated labor (volunteer health professionals, counselors, receptionists, etc.), and donated funds to cover their costs. While some CPCs offer employment, these positions are generally at a director or managerial level. A CPC primarily builds its staff by recruiting local volunteers dedicated to Christian pro-life objectives and training individuals for job functions within a center accordingly. The majority of CPC volunteers are not medical professionals with formal medical training or licensure.”[footnoteRef:13] [13:  Report by the Public Law Research Institute of UC Hastings College of Law. “Pregnancy Resource Centers Ensuring Access and Accuracy of Information”. Page 6. 2011 (updated reviews and citations on 6/1/2015). https://www.heartbeatinternational.org/pdf/CrisisCenterRegulation_Final.pdf. ] 


At the May 18, 2017 meeting of the King County Board of Health, a panel briefing entitled “The Public Health Benefits of Promoting Accurate and Informed Reproductive Health Care Choices” was conducted. The panelists included Sara Ainsworth, Legal Voice; Amy Eiden, Deputy Prosecuting Attorney, King County Prosecuting Attorney's Office and Heather Maisen, Manager, Family Planning Program, Public Health - Seattle & King County. The briefing covered:
· best practices related to family planning and sexual and reproductive health care services;
· the potentially detrimental impacts to women, children and the public health of unintended pregnancies and of women receiving misinformation, incomplete information, or misleading information about reproductive and sexual health;
· the potentially detrimental impacts to women, children and the public health of women receiving delayed prenatal care; 
· the importance of providing complete and accurate reproductive health care information to women; 
· the work that Public Health – Seattle & King County clinics do in this realm; 
· an overview of LSPCs and the services that they provide, including providing parenting classes and baby-related items to support pregnant women and the provision of non-diagnostic ultrasounds; 
· a discussion of problematic practices of LSPCs related to misinformation, false information, and incomplete information with the goal of having women continue their pregnancies; 
· a discussion of the issue of misperception and potentially intentional false representation to women about the type of care they are receiving and the type of facility that they are visiting when they visit a LSPC; 
· a discussion of complaints from individuals who had LSPCs including reports of coercive practices aimed at discouraging abortion, legally inaccurate information about adoption options, including provision of such information to a domestic violence survivor, raising issues of safety;
· a discussion of a critical lack by some LSPCs in the provision of relevant and timely information to safeguard the well-being of women, including repeated failures to provide referrals to appropriate services for women who were survivors of domestic violence;
· a brief summary of updated research and findings from a yet-to-be published trained, Legal Voice intern’s research over the summer of 2016 of all Legal Voice identified LSPCs in WA State and visits to three King County Legal Voice-identified LSPCs. Sara Ainsworth with Legal Voice presented preliminarily findings for the King County entities, including a finding that one of the three did not engage in problematic practices identified in prior reports, but that the other two did engage in these practices. Specifically:
· Bethany Christian Services in Shoreline[footnoteRef:14] did not have practices in place that might mislead women into believing they were at a health care facility or receiving health care from health care providers.  Staff was not dressed as medical professionals, the appearance of the lobby did not seem as though it were a medical clinic, and the religious affiliation of the institution was evident from postings and other signage.  Pregnancy tests were not offered, ultrasounds were not offered, and sexually transmitted infections testing was not offered. The individual received many pamphlets about adoption that seemed accurate.  And, she was told that they would counsel her after an abortion if she chose to have an abortion. [14:  Note that while the panelist described this facility as being located in Kenmore, it is located in Shoreline.] 

· At Care Net Pregnancy and Family Services in Kenmore the intern was asked to show photo ID, provide a medical history, provide her social security number, and sign a form indicating that Care Net would not refer her for abortion or contraceptives. The waiting room looked like a professional office, there was a framed business license on the wall and there was a framed certificate from the WA State Dept. of Public Health that said the organization was authorized to be “a test site provider that performs microscopic procedures.” Staff urged the intern to see a website on abortion that describes psychological problems post-abortion which was characterized as “not medically accurate” by the presenter from Legal Voice. The intern, according to the legal voice presenter, was also given false or exaggerated and misleading information about abortion and its consequences, including that it causes cancer. Staff at the facility encouraged the intern to receive sexually transmitted infection (STI) testing and informed her that there was a nurse practitioner who visits the center but no doctor on staff.  The intern was provided with pamphlets describing “post-abortion syndrome” which is not a medically recognized condition.    
· At Pregnancy Aid of Kent, which was contacted first by the intern by phone, she was urged to continue with her pregnancy. Upon visiting, the intern noticed the facility did not have the appearance of a medical facility and was filled with bags of diapers and baby clothes.  The intern indicates that she was nevertheless asked to provide her medical history, the last four digits of her social security number, her medical status and her age. The intern was given a pregnancy test and was told by the staff that she should not rely on a negative pregnancy test because she might have had too much water.  The intern was told that they did not provide medical services and that they did not have contraceptives.  Facility staff also told the intern that hormonal contraceptive use for ten years could lead to trouble becoming pregnant later and discussed some additional facts characterized as inaccurate by the presenter about how other forms of contraceptives work. The intern was also told that condoms do not have those risks but are not reliable forms of contraceptives. They also misrepresented the types of services available at Planned Parenthood when the intern inquired about these. The intern was provided with pamphlets, with both accurate and inaccurate information; and
· an overview of what might be do-able in terms of a rule or regulation within the scope of the powers of the Board of Health in light of what other jurisdictions have tried, what law suits have resulted, and what the courts have said on this topic. There was also a discussion of the government interests implicated.

In June 2017, Legal Voice provided to staff a white paper on the findings of the summer 2016 research as testified by Sara Ainsworth at the May 18, 2017 meeting. As stated above, the white paper is entitled “Limited Service Pregnancy Centers in King County Deceptive Practices Review 2016-2017” and is attached to this staff report. Staff has compared the testimony with the white paper and have found no inconsistencies. However, the white paper included an additional research summary of a new Legal Voice-identified LSPC in the City of Seattle. This facility is named 3W Medical for Women and is centrally located in the University District. The white paper states that the facility was staffed with a doctor who administered the pregnancy test that was requested by the research intern. It also states that the facility collected health information including sexual history, medical intake questionnaire, and also made a copy of the driver’s license without consent. Lastly, the white paper states that the facility made religious statements including “a baby is a blessing” and “pregnancy is a gift”, and also questioned the research intern on which church she attended.
Analysis
The following provides a summary of key sections of the proposed rule and regulation BOH17-04 included as Attachment 1 of this staff report:

· Section 2 – Adds a new Title to The Board of Health Code, Title 4A titled “Information Disclosure for Care Other Than Health Care” and a new chapter under the new title.

· Section 4 – States the purpose of the enactment of the chapter as an exercise of the Board of Health powers to protect and preserve the public health, safety, and welfare of King County. The section also states the Board’s intent for the implementation or enforcement of the chapter by Public Health - Seattle & King County to be discretionary and not mandatory.

· Section 5 – Defines “clear and conspicuous” related to the required disclosure, “health care facility” in alignment with Washington State law, “health information” and “limited service pregnancy center” for the purpose of the rule and regulation.  On the latter, it is important to note:
· Health care facilities are excluded, as these are otherwise regulated, and
· Facilities whose primary purpose is to provide either pregnancy options counseling, pregnancy test, or both, and that also satisfy two or more of the following prongs are included:
· The facility offers obstetric ultrasounds;
· The facility offers pregnancy testing;
· The facility advertises or solicits patrons with offers to provide prenatal sonography, pregnancy tests, or pregnancy options counseling; and
· The facility has staff or volunteers who collect health information from clients.

· Section 6 – Requires facilities that fit the rule and regulation description of an LSPC to disseminate to clients on site and in any print and digital advertising materials including Internet web sites as well as post on-site notice (conspicuously and in a manner that is easily read at the entrance of the facility and at least one additional area where persons wait to receive services) of this disclosure: “This facility is not a health care facility.” The disclosure is required in the following languages, which are the Tier 1 and Tier 2 languages identified by the Executive as King County’s top languages based on five different sources used to identify the 20 most common language needs in King County: English, Spanish, Vietnamese, Russian, Somali, Chinese, Korean, Ukrainian, Amharic, and Punjabi.[footnoteRef:15] [15:  King County’s Top Languages, available at http://www.kingcounty.gov/~/media/operations/policies/documents/inf142aeo_appxc_languagetiers_intro.ashx?la=en.] 


· Section 7 – Provides for enforcement by the Public Health – Seattle & King County director under Board of Health chapter 1.08 and subjects an entity found to be in violation of the chapter to a civil penalty of up to one hundred dollars per violation.

An initial briefing on a draft rule and regulation language relating to disclosure of information by limited service pregnancy centers was provided at the June 15, 2017 meeting of the King County Board of Health. Based on members’ feedback, the following changes have been made by the Board of Health Chair to the draft rule and regulation language and included in the proposed rule and regulation BOH17-04:
· Strengthened the “health care facility” definition by incorporating chapter 70.02 RCW into the definition.
· Included a definition of “health information” to provide additional clarification since the term “health information” is included in the definition of LSPCs.
· Eliminated the “pregnancy diagnosis” term in the definition of LSPCs to avoid ambiguity and to simplify the definition to only include “pregnancy testing”.
· Added the following phrase: “The notice shall not contain other statements or markings.” in Section 6 to preclude LSPCs from adding other information to the notice.
· Deleted the term “diagnostic” in the portion of the definition of LSPCs that refers to obstetric ultrasounds for medical accuracy.

Identified Issues
Staff have identified the following issues regarding proposed rule and regulation BOH17-04.

Enforcement and costs. Staff asked Public Health questions related to enforcement and costs.  These questions and the Department’s answers are provided below:

Q1: Public Health described the following cost/impact on Public Health for enforcement including any estimated cost to staff enforcement efforts for LSPCs under the proposed rule and regulation:

A1: Public Health staff indicated a likely need of a 0.25 FTE for a program/project manager I or equivalent with the potential of a more expensive classification if field inspections are required. The total, fully-loaded costs of the less expensive staff is estimated at $40,000 per year.

Q2: In terms of enforcement mechanisms already in place and enforcement mechanisms contemplated, Public Health provided the following information:

A2: “Public Health enforces rules set by the Board of Health in the Environmental Health division and in the Tobacco Prevention Program in the Prevention division.  Environmental Health funds its enforcement activity via the permit fees and penalties it collects for the various lines of business including food safety, solid waste, onsite sewer systems, and water recreation facilities. The Tobacco Prevention Program receives a portion of fees collected from tobacco licenses sold in King County to enforce rules such as not selling cigarettes to underage customers. These sources of funding are restricted to be spent on activities for which they were collected and are therefore not available to pay for enforcement of the proposed regulation of limited service pregnancy centers. Since the regulation as proposed does not include a permit structure for which a fee could be charged, there is no source of revenue to pay for enforcement activities.

We envision an enforcement mechanism similar to that used by the Tobacco Prevention Program for the enforcement of secondhand smoke regulations. This is a complaint-based approach in which Public Health does not do routine inspections but rather responds when the community reports there is a problem. Progressive enforcement starts with notices of complaint, notices of violation and penalties. Inspections to gather evidence of the violation are part of the process as well. While not without cost, generating progressive enforcement letters is less expensive than sending out staff to do inspections in the field. It would likely take 1-2 months to set up the system (hire and train staff, develop enforcement and tracking protocols, create enforcement letter templates) to get set up.”

Dependency on reporting and changing factual landscape. Public Health – Seattle & King County has noted that enforcement of this rule and regulation would likely be reporting-based.  In other words, community members would need to identify for Public Health an entity that may raise potential concerns under the proposed rule and regulation BOH17-04 in order to begin the process of analyzing whether enforcement of the rule and regulation is appropriate for that entity.  Research on this issue evidences a quick adaptability by LSPCs to changing enforcement landscapes. Given this fact, it is difficult to ascertain the number of entities to which the definition contemplated in the rule and regulation would apply. Some entities, such as health care facilities, are excluded by the proposed rule and regulation BOH17-04. Others, which appear on some advocate lists, may be excluded as well because of the primary purpose portion of the definition.  These excluded entities may include facilities like Bethany Christian Services which, in addition to providing pregnancy support, provide, according to their website, programs related to adoption, domestic foster care, family counseling, infant adoption, international adoption, and post adoption support. Staff has asked Public Health – Seattle & King County to alert staff as to whether any Public Health operations would fall within the definition of the proposed rule and regulation and Public Health has identified no concerns.

Legal Review
The King County Prosecuting Attorney’s Office Civil Division has reviewed the proposed rule and regulation.
Amendments
Board member Kathy Lambert has proposed two amendments for the proposed rule and regulation BOH17-04:

· [bookmark: _GoBack]Amendment 1 would require the on-site notice to be on one-page and include all 10 languages as required in Section 6.B.

· Amendment 2 would require the director of Public Health – Seattle & King County to make the on-site notice available on the Public Health’s website for download.
Invited
1. Patty Hayes, Director, Public Health – Seattle & King County
Attachments
1. Proposed Rule & Regulation BOH17-04.1.
2. Amendment 1 to Proposed Rule & Regulation BOH17-04.1.
3. Amendment 2 to Proposed Rule & Regulation BOH17-04.1.
4. Legal Voice – “Limited Service Pregnancy Centers in King County Deceptive Practices Review 2016-2017.” June 2017.
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