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SUBJECT

An ordinance approving the transfer of control of WaveDivision I, LLC, a franchisee under King County cable franchise 5602. 

BACKGROUND

The Federal Cable Act (47 U.S.C. Sec. 521, et seq.) and regulations and orders issued by the Federal Communications Commission (FCC) authorize local governments to negotiate franchise agreements with cable television providers.  This authority of local governments is fairly narrowly prescribed and the subject in general is a bit arcane.  In unincorporated King County two cable television companies have franchises: Comcast and Wave. Comcast has approximately 49,000 subscribers (customers) in unincorporated King County, mostly near the boundaries of incorporated cities and on Vashon Island.  Wave has approximately 1,700 subscribers and serves unincorporated King County near the towns of Carnation, Duvall and Woodinville.  Wave and Comcast also offer broadband internet and telephone services.  Local governments have no control over these portions of their businesses. 

Ownership of this franchise (Franchise 5602) has changed several times. The initial 10-year franchise was granted to Summit Cablevision L.P. Summit, which was taken over by Millennium L.L.C. that later became known as Broadstripe Communications. Summit’s initial ten-year franchise expired on October 11, 2009 and was extended to October 11, 2011 pursuant to Ordinance 16772. The purpose of this extension was to give Broadstripe time to reorganize or find a buyer because it was operating in Chapter 11 bankruptcy. 
In 2012, Wave bought Broadstripe Communications which was under the supervision of a bankruptcy court.  The Council approved transfer of the ownership of the franchise by enacting Ordinance 17430 unanimously on October 12, 2012.  

In December 2012. Wave and King County began negotiations on a successor franchise agreement.  Negotiations resulted in a new agreement that was similar to the prior agreement.  The new agreement was adopted as Ordinance 17670 in August 2013.

ANALYSIS

In June 2017, the King County Office of Cable Communications received a Federal Communications Commission (FCC) Form 394 notifying it of the sale of Wave Holdco, LLC (“Wave Holdco”), a parent company in the chain of ownership that includes Wave.  King County Code 6.27.050(E) requires the Cable Office to review WAVE’s transfer application (394 Form) and determine if the firm is legally, technically and financially capable of continuing the operation of cable television franchise 5602.
Under the proposed transaction, controlling interest in Wave Holdco will be transferred to Radiate Holdings, L.P. (“Radiate”).  Because Wave Holdco is a parent company in the chain of ownership that includes Wave, a subsidiary, the proposed transaction will result in the indirect transfer of control of Wave.  However, according to the Executive, upon closing, Wave will continue to be the franchisee under King County cable franchise 5602 and is not seeking any modification of the terms and conditions of the franchise in connection with the transfer.  
The Executive has taken the steps necessary to meet the code requirements that the new owner is “legally, technically and financially” capable of continuing operation of the franchise agreement.  According to the Prosecutor’s Office, legal review found no reason for concern for the transfer. 
On receiving the FCC 394 form, the Office of Cable Communications requested additional information from Wave Holdco and Radiate and then subsequently retained the services of two independent consultants experienced in the cable communications industry to conduct a thorough review and investigation into the technical and financial qualifications of Radiate.  In a report dated August 11, 2017, the technical consultant concluded that Radiate is technically qualified to assume control of the Wave system.  In a later report dated September 6, 2017, the consultant concluded that Radiate had the financial capability to provide the needed funding to support the franchise.  
According to the Executive, cable television customers served by Wave will see no change in customer service or service delivery as a result of the transfer of interest at the parent company level. 
Under federal law, 47 U.S.C. Section 537, the County has 120 days to act on the request for transfer after receipt of a completed application unless an agreement is reached to extend the date.  If action is not taken during this period, as may be extended by the parties, the transfer is deemed approved as a matter of federal law.  The 120-day period for action was to end on Tuesday, October 17.  At the County’s request, to allow the County additional time to consider the proposed transfer, Wave has consented to extend the time for action until December 16, 2017.  However, that time period is subject to being shortened if Wave Holdco receives all other approvals required for the transaction to close (from entities outside of the County) prior to that date.  By federal law, Wave Holdco is required to have at least 85 percent of approvals to conclude the transaction.  Currently, Wave estimates that such remaining approvals and closing are anticipated to occur in December.
Based on the Executive’s and Prosecuting Attorney’s review of the transfer, it appears that the new owner is “legally, technically and financially capable” of continuing franchise agreement 5602.  This Proposed ordinance has been reviewed by the Council’s legal counsel who identified no issues. 

Advertising for this ordinance is required by K.C.C. 36.55.040.
INVITED:

· Chris Jaramillo, Cable Office Manager, KCIT
· Tom Kuffel, Senior Deputy Prosecuting Attorney, King County Prosecuting Attorney’s Office

ATTACHMENTS

1. Proposed Ordinance 2017-0432 and attachment
2. Transmittal Letter





image1.png
u

King County




