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Section 19 B. A review and description of any legislative or statutory restrictions specific to electronic home detention and work education release programs;

General Statutory Requirements

The Washington State Sentencing Reform Act of 1981, Revised Code of Washington (RCW) Chapter 9.94A, establishes the authority for local governments to provide various community custody programs.  RCW 9.94A.030 (25) defines “electronic monitoring” (EM) as tracking the location of an individual, whether pretrial or post trial, through the use of a technology that is capable of identifying the monitored person’s presence or absence from a particular location. RCW 9.94A.030 (29) defines “home detention" as a subset of electronic monitoring consisting of partial confinement wherein the monitored individual is confined in a private residence 24 hours per day unless otherwise ordered by a court or monitoring agency.  “Partial confinement” includes work release, home detention, work crew, and electronic monitoring provided that a substantial portion of each day is spent in one (or a combination) of these programs. RCW 9.94A.030(36). 

RCW 9.94A.680 (1) allows offenders of nonviolent and non-sex offenses to be sentenced to a partial confinement alternative instead of total confinement.  The placement of pretrial defendants occurs pursuant to RCW Title 10.  There are conflicting laws regarding the granting of credit for time served in EM.

Sentencing Guidelines and Restrictions
Sentenced and pretrial misdemeanants and certain sentenced felons may be placed in EM.  RCW 9.94A.734 places restrictions on which persons can be placed on EM based on the type of crime to which they are convicted.  Excluded crimes include violent offenses, sex offenses, drug offenses, and a few other crimes specifically listed (see Appendix XX).  A 2010 amendment to RCW 9.94A.734 related to the creation of a sentencing alternative for parents of minor children and did not substantively change the restrictions, which have been in place since 1995. In 2015 EHB 1943 amended RCW 9.94A.030, defining electronic monitoring and redefining home detention as a subset of electronic monitoring. 

RCW 9.94A.731 provides that an individual sentenced to work release shall be confined in the facility for at least eight hours per day. Participation in work release shall also be conditioned upon the offender attending work or school at regularly defined hours,

Pretrial Release Guidelines and Restrictions
The sentencing reform act and RCW 9.94A.734 are silent on the eligibility of pre-sentence persons with misdemeanor or felony charges.  RCW Chapter 10.21 was added to the rules of criminal procedure in 2010 and clarified that pretrial defendants are eligible for pretrial release programs pending criminal proceedings. Court Rule 3.2 requires the court to consider a defendant’s risk of a violent offense or risk of failure to appear when making pretrial release decisions. 

In 2014, the legislature placed restrictions on who could be placed in a pretrial release program without bail, based on the type of crime and the defendant’s criminal history, and the term “pretrial release program” was defined. In 2015, the legislature further amended RCW 10.21.015(1) to add participation in a 24/7 sobriety program into the definition of “supervision.” RCW 10.21.015 provides:

(1) Under this chapter, "pretrial release program" is any program, either run directly by a county or city, or by a private or public entity through contract with a county or city, into whose custody an offender is released prior to trial and which agrees to supervise the offender. As used in this section, "supervision" includes, but is not limited to, work release, day monitoring, or electronic monitoring, or participation in a 24/7 sobriety program.

(2) A pretrial release program may not agree to supervise, or accept into its custody, an offender who is currently awaiting trial for a violent offense or sex offense, as defined in RCW 9.94A.030, who has been convicted of one or more violent offenses or sex offenses in the ten years before the date of the current offense, unless the offender's release before trial was secured with a payment of bail.

A 2015 amendment to RCW 9.94A.734 provides that a court shall deny home detention when there has been a previous knowing, substantive, non-technical violation of the terms of a home detention program (9.94A.734 (6)(a)) and that a court may deny home detention when there has been a previous knowing, nonsubstantive, technical violation of the terms of a home detention program. (9.94A.734 (6)(b))

The Community Corrections Division has implemented procedures to verify the eligibility of pretrial defendants before placing them on the electronic monitoring program.

Credit for Time Served
There are two laws that address credit for time served in electronic monitoring, home detention, work release, or work crew. RCW 10.21 establishes pretrial conditions, while RCW 9.94A establishes the felony sentencing system.  The two statutes when read together create some ambiguity, which different judges have interpreted differently.

RCW 10.21.030(2)(d) prohibits credit for time served in EM.

In contrast, RCW 9.94A.505 (6), requires the court at sentencing to give credit for time served in a program of partial confinement if that confinement was solely in regard to the offense for which the offender is being sentenced. That requirement is limited by RCW 9.94A.505(7), which prohibits credit for time served on electronic monitoring (one category of partial confinement) prior to sentencing if the conviction was for one of the following offenses:
(a) A violent offense;
(b) Any sex offense;
(c) Any drug offense;
(d) Reckless burning in the first or second degree as defined in RCW 9A.48.040 or 9A.48.050;
(e) Assault in the third degree as defined in RCW 9A.36.031;
(f) Assault of a child in the third degree;
(g) Unlawful imprisonment as defined in RCW 9A.40.040; or
(h) Harassment as defined in RCW 9A.46.020.


Conditions of Participation

RCW 9.94A.734 requires that participation in a home detention program shall be conditioned on: 
· Obtaining or maintaining current employment or attending a regular course of school study at regularly defined hours, or the offender performing parental duties to offspring or minors normally in the custody of the offender; 
· Abiding by the rules of the home detention program; and 
· Compliance with court-ordered legal financial obligations. 
· The home detention program may also be made available to offenders whose charges and convictions do not otherwise disqualify them if medical or health-related conditions, concerns or treatment would be better addressed under the home detention program, or where the health and welfare of the offender, other inmates, or staff would be jeopardized by the offender's incarceration. Participation in the home detention program for medical or health-related reasons is conditioned on the offender abiding by the rules of the home detention program and complying with court-ordered restitution. 

EM and HD Vendor Technical Requirements

Statutory Requirements:

Pursuant to RCW 9.94A.736(8)(b), a supervising agency means the public entity that authorized, approved, or administers an EM or HD program and has jurisdiction over the monitored individual. A monitoring agency means a public or private entity which monitors the individual. 

A public or private monitoring agency shall: 

· Provide notification within twenty-four hours to the court or other supervising agency when the monitoring agency discovers that the monitored individual is unaccounted for, or is beyond an approved location, for twenty-four consecutive hours. Notification shall also be provided to the probation department, the prosecuting attorney, local law enforcement, the local detention facility, or the department, as applicable; 
· Establish geographic boundaries consistent with court-ordered activities and report substantive violations of those boundaries; 
· Verify the location of the offender through in-person contact on a random basis at least once per month; and 
· Report to the supervising agency or other appropriate authority any known violation of the law or court-ordered condition.

In addition, a private monitoring agency shall:

· Have detailed contingency plans for the monitoring agency's operation with provisions for power outage, loss of telephone service, fire, flood, malfunction of equipment, death, incapacitation or personal emergency of a monitor, and financial insolvency of the monitoring agency; 
· Prohibit certain relationships between a monitored individual and a monitoring agency, including:
· Not employ or be owned by any person convicted of a felony offense within the past four years; and
· Obtain a background check through the Washington state patrol for every partner, director, officer, owner, employee, or operator of the monitoring agency, at the monitoring agency's expense.

A court that receives notice of a violation by a monitored individual of the terms of electronic monitoring or home detention shall note and maintain a record of the violation in the court file.


King County Code Provisions Regarding WER, EM, and HD

KCC 2.16.122 establishes the duties of CCD, which include 
· implementing alternatives to detention, including WER, EM, and HD, based on screening criteria approved by the superior and district courts; and
· assessment of the needs of adult persons placed in those alternatives.

It further provides that an individual is not eligible for a pretrial alternative to adult detention, if charged with a violent or sex offense as defined in RCW 9.94A.030 in the ten years before the date of the charged offense. An individual is not eligible for CCAP Basic if they have certain domestic violence convictions in the last ten years.

KCC 2.73.050 establishes a fee schedule for CCD programs including WER, EM, and HD.
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