[image: KClogo_v_b_m2]

Metropolitan King County Council
Transportation, Economy and Environment Committee

STAFF REPORT

	Agenda Item:
	[bookmark: _GoBack]10
	Name:
	Erin Auzins

	Proposed No.:
	2017-0009
	Date:
	March 21, 2017



SUBJECT

Proposed Ordinance 2017-0009 would adopt criteria for civil penalties for water quality violations.  This Proposed Ordinance responds to a requirement of Ordinance 18257, Section 24, which adopted updates to the County’s stormwater regulations.

SUMMARY

The Proposed Ordinance responds to the requirements of Ordinance 18257, which updated the County’s stormwater ordinance.  Section 24 of Ordinance 18257 required an ordinance establishing a schedule of civil penalties for water quality violations.  

The Proposed Ordinance establishes eight broad criteria to determine the civil penalties to be assessed for a violation. The Executive proposes to then adopt a public rule that would establish a point based system that would determine the specific civil penalty for a violation.  The Proposed Ordinance also makes other changes to clarify and implement the new criteria. 

There is a Striking Amendment S1 that makes clarifications and corrections to the transmitted Proposed Ordinance, and an amendment to S1 that adds supplemental notification requirements for the initial public rule-making of the civil penalty matrix.

BACKGROUND 

In March 2016, the Council adopted Ordinance 18257, which updated the County’s stormwater regulations.  One major change in Ordinance 18257 was a change to the maximum amount of civil penalties for water quality violations.  Previously, the maximum amount was $25,000 in total.  Ordinance 18257 modified this to a maximum of $10,000 per violation per day. The amount that would be assessed against a responsible party would be determined based on, “the nature and gravity of the violation and the cost to the county of enforcing this chapter against the violator”[footnoteRef:1]. Executive staff indicated at the time that a more detailed civil penalty schedule would be adopted by public rule, following adoption of Ordinance 18257. [1:  K.C.C. 9.12.080.B.2.] 


While reviewing Ordinance 18257, the Council determined that the Executive should transmit a Proposed Ordinance to establish a civil penalty schedule, and adopted a requirement in Section 24 of Ordinance 18257:

“A.  The executive shall transmit an ordinance that establishes a schedule of penalties to implement the civil penalties outlined in K.C.C. 9.12.080.  The ordinance shall include a schedule of civil penalties that is based on the magnitude of the violation and the costs necessary to enforce the chapter. In establishing the schedule of penalties, the executive shall consider:
1  The criteria established in K.C.C. 9.12.080.F. for determining which persons will be penalized, and the amount of each person's civil penalty; and
2.  Comparable civil penalties established by other local jurisdictions for similar violations.
B.  The ordinance required by this section shall be transmitted to the council by December 31, 2016, in the form of a paper original and an electronic copy to the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers, the council chief of staff, the policy staff director, and the lead staff for the transportation, economy and environment committee, or its successor.”

Water Quality Requirements
King County Code (K.C.C.) Chapter 9.12 establishes the County’s water quality standards.  This chapter is specifically about discharge of contaminants or prohibited substances into surface water, stormwater and groundwater.  These requirements are mandated by the Clean Water Act, through the County’s National Pollutant Discharge Elimination System (NPDES) permit. This chapter lists out those substances that are not allowed to be discharged into the stormwater system, establishes that it is illegal to connect non-stormwater facilities to the system, establishes that Best Management Practices (BMPs) for preventing contaminants from entering the system are required, and sets standards for enforcement of the chapter.

Charges for Responsible Parties
The civil penalties at issue with Proposed Ordinance 2017-0009 are one way damages that are assessed against responsible parties who violate the water quality requirements.  The code[footnoteRef:2] authorizes the assessment of: [2:  K.C.C. 9.12.080.B.] 


1. Civil penalties in an amount equivalent to the economic benefit the responsible party derives from the violation.
2. Civil penalties in an amount not to exceed $10,000 per violation per day.
3. Reimbursement to the County for any damage, cost and expense caused by the violation.

The code also establishes an administrative appeal process for civil penalties.  Under Chapter 23.32, a waiver request may be submitted to the DNRP Director within 24 days of the newly assessed civil penalties.  The Director is authorized to issue waivers when there was an error with the notice and order or with the assessed penalties, if notice failed to reach the violator, if the violations have been cured and there are compelling reasons to justify a waiver. The Director makes a written decision on the waiver requests, which is then appealable to the Hearing Examiner, within 17 days of the Director’s decision.

ANALYSIS

Summary of Proposed Ordinance
The Executive transmitted Proposed Ordinance 2017-0009 in response to the requirements in Ordinance 18257.  This Proposed Ordinance would make the following changes:

· Adds additional definitions to K.C.C. Chapter 9.12, Water Quality, for “Cease Discharge Order”, “Conveyance System”, and “Prohibited Discharge”.
· Clarifies the language regarding exemptions for illicit connections.
· Removes the previous criteria for determining civil penalties, and establishes new criteria:
· Whether the violation caused any environmental or resource damage
· Whether action was taken to remedy the problem after a violation occurred
· Whether the violation was willful or knowing
· Whether the violation was a result of improper operation, inadequate maintenance or inadequate implementation of required Best Management Practices (BMPs).
· Whether there is a history of compliance problems on the property or with the responsible party.
· Whether there is infrastructure damage or increased maintenance required.
· Whether there was an illicit connection.
· Whether anyone benefitted economically from the noncompliance.
· Authorizes the Director of Natural Resources and Parks to establish a civil penalty schedule, using the above criteria, by public rule.
· Authorizes the civil penalties to be assessed at double the rate after thirty days of noncompliance after a notice and order or voluntary compliance agreement are issued.

Summary of Penalty Matrix

Attached to the transmittal letter for Proposed Ordinance 2017-0009 was the proposed penalty schedule, which the Executive intends to adopt by public rule. This penalty matrix would adopt a point-based system to determine civil penalty amounts.  For each of the criteria, the civil penalties increase the worse the criteria is violated.  

For example, if a violation included minor detrimental impact to the environment (1 point), was corrected after an action letter (1 point), the responsible party knew it was a violation (3 points), there was not inadequate BMPs (0 points), a previous notice and order was issued for the property (3 points), there was minor infrastructure damage (1 point), there is no illicit connection (0 points) and there was significant environmental impact (3 points), this would result in a civil penalty of $1,000 per violation per day.

The Executive also included the proposed guidance document, to help field inspectors determine the appropriate penalty amount, in a consistent manner. For each of the eight criteria for determining the civil penalty amount, there are methods to investigate the violation and determine the appropriate point to assess.

Public Rule Making Process

The Executive proposes to adopt the penalty matrix by public rule.  The public rule making process is regulated by K.C.C. Chapter 2.98. Under this chapter, prior to adoption of a rule, the Department is required to give at least 45 days’ notice by:
· Filing a notice with Records and Licensing Services; 
· Providing notice to anyone who’ve requested advance notice of rule-making proceedings, the clerk of the County council, and each Councilmember; and
· Publishing notice in the Seattle Times.

The code encourages, but does not require, a public meeting for interested persons can present their comments on the proposed rule.  The Department is required to make reasonable efforts to respond in writing to the comments received.

AMENDMENTS

Striking Amendment S1 mainly makes clarifications to the underlying Proposed Ordinance.  Changes in S1 include language that clarifies that the rule-making for the civil penalty amounts should use a point-based penalty matrix (such as the one attached to the transmittal letter of this Proposed Ordinance); clarifies the definitions that are proposed by the Executive; and makes consistent the language around contaminants, illicit connections and prohibited discharges.

Amendment 1 is an amendment to S1. Amendment 1 would add supplemental notification requirements for the initial public rule-making of the civil penalty matrix.  This supplemental notification would include: requiring a public meeting, providing notice of the meeting to the Council at least 30 days in advance, and providing notice to the Council of revisions to the draft rule at least 15 days prior to adoption of the final rule.

ATTACHMENTS

1. Proposed Ordinance 2017-0009
2. Striking Amendment S1
3. Amendment 1 to S1
4. Transmittal Letter with Attachments
5. Fiscal Note


INVITED

· John Taylor, Assistant Division Director, Water and Land Resources, DNRP
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