[image: KClogo_v_b_m2]

Metropolitan King County Council
Regional Water Quality Committee

STAFF REPORT

	Agenda Item:
	8
	Name:
	Mike Reed

	Proposed No.:
	2016-B0198
	Date:
	December 7, 2016



SUBJECT

Briefing on proposed Environmental Protection Agency determination regarding proposed Human Health Criteria rule recommended by the Washington Department of Ecology.

SUMMARY

The U.S. Environmental Protection Agency has announced its determination with regards to a final rule submittal by the Washington Department of Ecology, addressing the quality of the region’s waters as a living environment for fish and shellfish commonly harvested for human consumption.  This federal determination, referred to as Federal Human Health Criteria Applicable to Washington, responds to the September 2016 submittal of proposed water quality standards submitted by the State Department of Ecology, updating water quality standards last established by EPA in 1992.  The EPA announcement indicates that it is partially approving, and partially disapproving, the human health criteria submitted by the state.  

The briefing will provide an update and overview of the Ecology-submitted rule, and the response of the Environmental Protection Agency. 

BACKGROUND 

The Clean Water Act, provided for in federal law, adopts the national goal that water quality should provide for the protection and propagation of fish, shellfish, wildlife and recreation.  To protect people from cancer and non-cancer effects from pollutants in drinking water and fish and shellfish, states are required to adopt human health criteria for their waters that are designated for these uses.  The human health criteria are established, in part, to assure that fish and shellfish consumed in the human diet are safe to eat, based on assumptions of volumes consumed, levels of toxics present in tissue, average weight of consumers, and reasonable risk level. 

The Washington Department of Ecology estimates that there are between 1.4 million and 3.8 million Washington adults and 290,000 children (up to age 18) who routinely consume fish and shellfish.   In addition, the population of “high fish consumers”—who consume fish at or above the 90th percentile of national per capita consumption—is estimated at between 140,000 and 380,000 Washington adults, and 29,000 Washington children.  These “high fish consumers” include some members of population groups such as certain Native American communities and Asian and Pacific Islanders, as well as recreational sports fishers.  
 
The federal Clean Water Act requires states to adopt numeric water quality criteria for toxic pollutants for which EPA has published recommendations.  In 1992, EPA promulgated the National Toxics Rule establishing chemical-specific numeric criteria that apply to 14 states that have not yet adopted their own water quality criteria, including Washington.

In August, the Washington Department of Ecology submitted new and revised water quality standards to EPA for review and approval, pursuant to the federal Clean Water Act.  The standards included, for the first time, human health criteria, as well as new and revised language on implementation tools such as variances, compliance schedules, intake credits, and combined sewer overflow treatment facilities.  The submittal contains 192 new human health criteria for 97 priority pollutants that are applicable to all surface waters of the state. Among the key assumptions upon which the rule is based, is the volume of fish consumed.  The proposed rule assumes a fish consumption amount of 175 grams per day—a substantial increase over existing levels.  
.    
Ecology’s development of the rule is based on significant public outreach that began in 2011.  In 2015, the Governor submitted proposed legislation that would have provided for limitations on generation of nonpoint source toxics, to be paired with proposed water quality rules.  Those draft rules were initially issued on January 12, 2015.  The draft rules identified chemicals and compounds to be controlled, methodology for calculating exposures, waste discharge permit requirements, compliance provisions, and similar elements.   

The rules were presented as part of a two-part strategic approach, that envisioned an increase in the existing risk rate— that would allow water quality levels calculated to result in one potential additional incidence of cancer per 100,000 population—referred to as a 10-5—rather than one additional incidence per 1,000,000 population—or 10-6. That increased potential risk rate, however, would be partnered with an effort address ubiquitous non-point sources of water pollution, in the form of a “Toxics Reduction Initiative” proposed by the Governor. As proposed, it would have provided for preparation of “chemical action plans” by generators of toxics that are found in waters of the state, directed towards reducing those toxics. The rule proposal also included assumptions about population average weight, lifespan, consumption volumes, and related parameters, in addition to the risk assumptions.  

However, the Legislature did not approve the proposed legislation, and the Toxics Reduction Initiative element did not go forward.  In response, the water quality rules issued in draft form in January 2015, were subsequently withdrawn, following the end of the 2015 legislative session.  Pursuant to its responsibilities under the Clean Water Act, in September 2015, EPA finalized a proposed rule revising federal Clean Water Act human health water quality criteria applicable to Washington.  

In October 2015, Governor Inslee directed Ecology to revise the state’s 2015 proposal. Based on that direction, Ecology proposed a new rule to adopt human health criteria and revise or establish new implementation tools in February 2016.  Ecology adopted final human health criteria and revised implementation tools on August 1, 2016, and submitted those proposed rules to EPA.  
 
Under the Clean Water Act section 303(c), EPA approval is required before the water quality rules take effect.

In reviewing Washington’s submittal, EPA evaluated whether the proposed criteria are protective of the designated uses of the applicable waters, and whether they are based on sound scientific rationale.  EPA stated that there are instances where Washington’s criteria are as stringent as, or more stringent than criteria that EPA indicated would be protective of the state’s designated uses, and would therefore be scientifically defensible.  The Clean Water Act (Section 510, 33.USC S1370) preserves the authority of states to adopt more stringent standards than otherwise required by the Clean Water Act. EPA further stated, however, that there are cases where Washington’s criteria are less stringent than EPA’s recommended criteria, and those criteria would not be protective of designated uses and therefore not scientifically defensible.  

In sum, EPA is approving:
· 45 human health criteria contained in the submittal;
· Narrative revisions, in part;
· Revisions to the variance provision, in part;
· Revisions to the compliance schedule provision, in part.

EPA is disapproving:
· 143 human health criteria contained in the submittal, and associated footnotes;
· Narrative language, in part;
· Part of the variance provision. 
 
In addition, EPA indicated that it is not taking action on certain parts of the submittal, including certain footnotes, narrative language, a new intake credit rule, and a new provision regarding implementation for CSO treatment plants; no action is being taken because, according to EPA, these elements are not water quality standards that are reviewable under the Clean Water Act section 303(c).  

Inputs to Washington’s Human Health Criteria

In deriving its proposed human health criteria, a number of factors are considered in calculating recommended standards.  Those factors, together with Ecology’s calculated level, and EPA’s response, are summarized below. 

EPA-Approved Inputs
Cancer Risk Level:  Ecology derived human health criteria for carcinogens using a cancer risk level of one-in-one million (10-6).  Ecology’s selection of a 10-6 cancer risk level is consistent with EPAs 2000 Human Health Methodology and EPA’s final federal rule, and EPA has agreed with Ecology’s use of the 10-6 cancer risk level.  

Cancer Slope Factor:  With two exceptions, Ecology used the Reference Doses (“RfDs”) and Cancer Slope Factors that correspond to EPAs most recent recommended criteria; these are consistent with EPA’s final federal rule.  For arsenic and dioxin, however, the state has used alternative approaches.  

Exposure Assumptions:  Fish Consumption Rate:  Ecology used a Fish Consumption Rate (“FCR”) of 175 grams per day to derive its human health criteria. EPA has agreed with Washington’s decision to derive human health criteria using a FCR of 175 grams per day and a cancer risk level of 10-6; these values are consistent with EPA’s final federal rule.  

Drinking Water Intake:  Ecology derived human health criteria using a drinking water intake rate of 2.4 liters per day.  EPA has agreed with Ecology assuming this drinking water intake rate; this value is consistent with EPA’s final federal rule.  

Body Weight:  Ecology derived human health criteria using a body weight assumption of 80 kilograms, based on tribal survey data.  EPA has agreed with Ecology’s selection of this body weight assumption; this value is consistent with EPA’s final federal rule.  

EPA-Disapproved Inputs
Bioconcentration Factors/Bioaccumulation Factors:  EPA’s disapproval of 143 new human health criteria is based on its judgment that the criteria that are less stringent than the EPA’s final federal criteria are not protective of Washington’s designated uses and do not comply with the requirements of the federal Clean Water Act.  

In particular, EPA noted that the Ecology rule relies on “bioconcentration factors” (“BCFs”), based on the rationale that 1) BCFs are more closely related to water which is regulated under the Clean Water Act; 2) BCFs do not include as many inputs and predictions based on national datasets; 3) BCFs have fewer inputs and less uncertainty, and 4) BCFs are acceptable under the CWA for criteria development.  

EPA’s Human Health Methodology, however, recommends use of “bioaccumulation factors” (“BAFs”) that account for uptake of a contaminant from all sources by fish and shellfish, rather than BCFs, that only account for uptake from the water column.  The EPA’s 2015 recommendations replace BCFs with BAFs, where data are available.  

Relative Source Contribution:  EPA also noted that Ecology derived human health criteria using a “relative source contribution” (“RSC”) of 1, stating that this was an appropriate risk management decision due to the limited ability of the Clean Water Act to control exposure to pollutant sources outside of its jurisdiction.  

However, EPA has indicated that it recommends a RSC ceiling of .8 to ensure protection of individuals whose exposure could be greater than indicated by current data, and to account for unknown sources of exposure.  EPA indicates that Ecology has not adequately justified departing from EPA guidance to use a RSC between 0.2 and 0.8; EPA is also seeking further explanation as to why it is appropriate to disregard other routes of exposure such as air, soil, other marine fish and shellfish, and non-fish food.  

EPA Findings and Indicated Direction
EPA found that Ecology adopted human health criteria protective of designated uses in some, but not all cases.  EPA has approved Washington’s criteria where, in EPAs judgment, they are as or more stringent than EPA-recommended criteria and are protective of designated uses; EPA has disapproved Washington’s criteria where, in EPA’s judgment, they are not sufficiently protective of the applicable designated uses.  

EPA indicates that, to address those portions of the rule that are disapproved, Ecology is required to adopt human health criteria that are based on a “sound scientific rationale and protect human health uses”.  Ecology can accomplish this, according to EPA, by 
· Incorporating the BAFs and RSC values recommended in EPA’s 304(a) guidance;
· Incorporating BAFs and RSC values used in EPA’s final federal rule for Washington;
· Incorporating alternative BAFs and RSC values (using state-specific information, for example) based upon a sound scientific rationale.  

Today’s briefing will feature a presentation from Heather Bartlett, the Water Quality Program Manager of the Washington State Department of Ecology.

ANALYSIS

The Regional Water Quality Committee’s interest in this issue derives both from its policy making and oversight role for King County’s wastewater treatment system as a permitted discharger into the state’s waters, as well as from its broader interests in the quality of the region’s waters.  Ultimately, the impacts of these rules will be reflected in the discharge standards with which WTD’s NPDES permits will have to comply. Updated, science-based standards regarding the safety of area fisheries for human consumption have been overdue and should provide a needed baseline for dischargers, including the wastewater system, for addressing this important water quality value.  
  
ATTACHMENTS:  
1. Washington State Water Quality Standards:  Human Health Criteria and Implementation Tools—Washington State Department of Ecology, January 2016
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2. [bookmark: _GoBack]Sandy Kilroy, Assistant Division Director, Wastewater Treatment Division
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