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SUBJECT

A motion that accepts a progress report and a final report related to the processing of untested sexual assault kits in the possession of the King County Sheriff’s Office.

SUMMARY:

In 2014, the state legislature enacted legislation (SHB 1068) to require law enforcement agencies to submit  a request for laboratory analysis to the Washington State Patrol Crime Laboratory for DNA testing of sexual assault examination kits in the possession of the law enforcement agency.  The DNA evidence recovered from the kits is compared to State and national DNA databases to identify potential perpetrators.

The Council, as part of its work on Substitute Ordinance 2015-0232 (1st Quarter 2015 Budget Omnibus), added funding for the King County Sheriff’s Office (KCSO) to begin reviewing previously untested sexual assault (SA) examination kits.  The council added $200,000 to the Sheriff’s Office budget along with a proviso that required the KCSO to submit two progress reports and a final report on the status of its of untested kits.  

In October of 2015, the Sheriff’s Office assigned five Detectives to review the cases in which the SA kits had not been tested.  In January of 2016, the WSPCL and the Washington Association of Sheriffs and Police Chiefs (WASPC) notified KCSO that they anticipated grant resources from the National Institute of Justice to outsource the testing of previously untested kits.  KCSO committed to refer kits for 215 cases by June 2016.  By this time, the KCSO also assigned three more Detectives, for a total of eight, to refer untested SA kits to the WSPCL.  A KCSO progress report transmitted in March of 2016 indicated that at the conclusion of this effort, the Sheriff’s Office would have no more than 34 kits remaining, each kit associated with a case that had already been adjudicated.  This report can be found in Attachment A.

In August of 2016, the KCSO submitted a final progress report that indicated that every outstanding sexual assault kit has been referred to WSPCL.  The report goes on to say that to-date, no cases have been affected by the submission of the kits.  This report can be found in Attachment B.  



BACKGROUND: 

After a person has been the victim of a sexual assault, the person may undergo a forensic examination for the purpose of collecting biological evidence that may have been left behind during the assault. Biological evidence such as saliva, blood, or semen may be collected in order to establish a DNA profile of the perpetrator. The nurse conducting the examination, a specially trained sexual assault nurse examiner (also called a forensic nurse examiner), preserves the evidence using a sexual assault examination kit collected as part of a 15-step, four-hour process. When the examination is complete, the evidence is packaged and steps are taken to preserve the chain of custody.  

In some cases, custody of the sexual assault examination kit may be transferred to a law enforcement agency to be used as evidence. When a law enforcement agency receives a sexual assault examination kit, the agency may referred it to the Washington State Patrol Crime Laboratory for DNA analysis, but prior to the passage of SHB 1068 law enforcement agencies in Washington had been under no specific requirement or deadline for submission of kits for testing.  

The Washington State Patrol Crime Laboratory Division operates five multi-service crime laboratories in Seattle, Tacoma, Marysville, Spokane, Vancouver and limited-service crime laboratories including the Kennewick, Tumwater (Latent Fingerprints) and the Combined DNA Index System (CODIS) Laboratory in Seattle.  In addition to testing sexual assault evidence kits and other DNA evidence samples, the state lab is required to collect, test, and record DNA profiles of those convicted of specific crimes in the state (a list of the crimes that have mandatory testing is in Attachment 2).  DNA collection kits are provided at no charge by the State Patrol Crime Laboratory Convicted Offender Program to collecting agencies. Jails, prisons, correctional centers, courts, and police departments are among the agencies across the State that send their submissions to the lab.  The WSP CODIS laboratory in Seattle receives an average of 1,100 convicted offender samples per month[footnoteRef:1].  Upon receipt, these samples are reviewed for accuracy, entered into the laboratory information system, labeled, and prepared for DNA analysis. The State Patrol says the cost of DNA evidence testing averages between $250 to $500. [1:  Source: Convicted Offender DNA Collection, Washington State Patrol, CODIS Laboratory, January 2015 http://www.wsp.wa.gov/forensics/docs/crimelab/conv_off_dna_ppt.pdf .] 


Combined DNA Index System (CODIS) is the generic term used to describe the FBI’s program of support for criminal justice DNA databases as well as the software used to run these databases. The National DNA Index System or NDIS is considered one part of CODIS, at the national level, containing the DNA profiles contributed by federal, state, and local participating forensic laboratories, include the Washington State Patrol Crime Lab.  CODIS was designed to compare a target DNA record against the DNA records contained in the database. Once a match is identified by the CODIS software, the laboratories involved in the match exchange information to verify the match and establish coordination between their two agencies. The match of the forensic DNA record against the DNA record in the database may be used to establish probable cause to obtain an evidentiary DNA sample from the suspect. The law enforcement agency can use this documentation to obtain a court order authorizing the collection of a known biological reference sample from the offender. The casework laboratory can then perform a DNA analysis on the known biological sample so that this analysis can be presented as evidence in court.

As of June 2015, the National DNA Index (NDIS) contained over 11,822,927 offender profiles, 2,028,734 arrestee profiles, and 638,162 forensic profiles. As of June 2015, the FBI reports that CODIS has produced over 288,298 hits assisting in more than 274,648 investigations.  The FBI shows that for the State of Washington there are currently 246,461 offender DNA profiles in CODIS and six participating labs.  The FBI reports that through June 2015, CODIS has aided 2,550 Washington investigations.[footnoteRef:2] [2:  Source: Federal Bureau of Investigation, Laboratory Services, CODIS/NDIS Statistics, https://www.fbi.gov/about-us/lab/biometric-analysis/codis/ndis-statistics and https://www.fbi.gov/about-us/lab/biometric-analysis/codis/ndis-statistics/#Washington ] 


When a law enforcement agency receives a sexual assault examination kit, the agency may refer it to the Washington State Patrol Crime Laboratory for analysis, but prior to the passage of SHB 1068 had been under no specific deadline for submission.

There are several reasons that a kit may not be immediately tested.  In some cases, kits are not transmitted because the suspect has already been identified or because the victims do not consent to testing. Nevertheless, advocates note that an advantage to testing all evidence kits, even when it doesn’t lead to a conviction, is adding DNA profiles to the database that could help solve other or future crimes.

SHB 1068 New Testing Requirements Under prior statute, law enforcement agencies were under no requirement to refer sexual assault evidence kits to the State lab for analysis.  Rather, each agency decided when evidence kits would be tested and when the evidence would be simply stored.  However, with the passage of SHB 1068, when a law enforcement agency receives a sexual assault examination kit, and consent has been given for the rape kit to be analyzed as part of a sexual assault investigation, the agency must submit a request for laboratory analysis to the Washington State Patrol Crime Laboratory within 30 days of receiving it. In addition, law enforcement must submit a request for laboratory analysis for all sexual assault examination kits collected from nonemancipated minors. The legislation allows that the failure of a law enforcement agency to meet the 30-day deadline is not a basis to exclude the evidence from a court proceeding or to overturn a conviction or sentence, and it does not create a private right of action against the agency.

Under the requirements enacted in SHB 1068, the Washington State Patrol Crime Laboratory must, subject to available funding, give priority to laboratory examination of sexual assault examination kits for:

· active investigations and cases with impending court dates;
· active investigations where public safety is an immediate concern;
· violent crimes investigations, including active sexual assault investigations; 
· post-conviction cases; and,
· other criminal investigations and nonactive investigations, such as previously unsubmitted older sexual assault kits or recently collected sexual assault kits that the submitting agency has determined to be lower priority based on their initial investigation.

The WSPCL issues issued a management letter in July 2015 that established testing prioritization criteria similar to those listed above.  A copy of the letter can be found in Attachment 3. 

The State legislation also requires that the Washington State Patrol compile information relating to the requests for laboratory examination and report the following information to the Legislature and the Governor annually: (1) The number of requests for laboratory examination made for sexual assault examination kits and the law enforcement agencies that submitted the requests; and (2) the progress made toward testing the sexual assault examination kits, including the status of requests for laboratory examination made by each law enforcement agency. The requirement to compile this information and report to the Legislature and Governor expires on June 30, 2018.

In addition to the new requirements for processing kits, the legislation also established a  legislative task force to study best practice models for managing all aspects of sexual assault examinations and for reducing the number of untested sexual assault examination kits in Washington that were collected prior to July 24, 2015. 

The group was tasked with researching the best practice models both in state, and from other states, for collaborative responses to victims of sexual assault from the point the sexual assault examination kit is collected to the conclusion of the investigation.  The group is to provide recommendations to address any identified gaps in Washington processes and determine what resources may be necessary to address those gaps.  Finally, the group is required to make recommendations for securing nonstate funding for testing the sexual assault examination kits, and reporting on progress made toward securing such funding.  The group’s 2015 Preliminary Report can be found in Attachment 4.

King County Actions The Council, as part of its work on Substitute Ordinance 2015-0232 (1st Quarter Budget Omnibus), added funding for the King County Sheriff’s Office to begin reviewing and testing previously untested sexual assault examination kits.  The council added $200,000 to the sheriff’s office budget and the following proviso:

Of this appropriation, $200,000 shall be expended or encumbered solely for major crimes detectives to review case files associated with the backlog of untested rape kits in the custody of the sheriff and then determine the priority in which the kits should be tested, and for testing of  kits based on the recommendation of those detectives.  The sheriff must transmit two progress reports and a final report and motions that accept the progress reports.  The motions shall reference the subject matter, the proviso's ordinance, ordinance section and proviso number in both the title and body of the motions. Upon transmittal of each of the two progress reports and motions, $50,000 is released for expenditure. Upon transmittal of the final report and motion, $100,000 is released for expenditure.

The progress reports and the motions required by this proviso are due by December 31, 2015 and March 31, 2016, and the final report is required to be transmitted by September 30, 2016

[bookmark: _GoBack]First KCSO Progress Report  In October of 2015, the Sheriff’s Office assigned five Detectives to review the cases in which the SA kits had not been referred to the WSPCL.  In January/ February of 2016, the WSPCL and the Washington Association of Sheriffs and Police Chiefs (WASPC) notified KCSO that they anticipated NIJ resources to outsource the testing of previously untested kits.  KCSO committed to refer kits for 215 cases at a rate of 43 per month between February 2016 and June 2016. At this time, the KCSO also assigned three more Detectives, for a total of eight, to refer untested SA kits to the WSPCL.  A KCSO progress report transmitted in March of 2016 indicated that the Sheriff’s Office would have no more than 34 kits remaining, each kit associated with a case that had already been adjudicated.  This report can be found in Attachment A.

Final Report  In August 2016, the KCSO submitted a final progress report that indicated that every outstanding sexual assault kit has been referred to the WSPCL, or physically transferred to an outside lab with the help of a grant to WSPCL from the Washington Association of Sheriff’s and Police Chief’s.  

The report goes on to say that “it’s important to note that just because the kits have been submitted to a lab does not necessarily mean that the kits have been tested. Labs have their own protocols for prioritization that KCSO has zero control over.”  Council staff contacted the WSPCL and were told that no fewer than 20 of the kits identified for  WASPC grant funding have been outsourced for testing at a private lab.  WSPCL staff did not indicated that there is a schedule for testing all of the kits.  The KCSO indicated that to-date, no cases have been affected by the submission of the kits.  Although, agency staff indicated that they plan to follow up on the cases that were submitted to the private lab to see if any hits were found in the CODIS database.

ATTACHMENTS:
1. Proposed Motion 2016-0432
Attachment A - KCSO March 2016 Progress Report
Attachment B - KCSO August 2016 Final Report.
2. Required DNA Collection for Convicted Offenders
3. Washington State Patrol case prioritization letter
4. 2015 Preliminary Report, Washington Sexual Assault Forensic Examination Best Practices Task Force, November 30, 2015.


INVITED:
1. Chris Barringer, Chief of Staff, King County Sheriff’s Office
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