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	7
	Name:
	Greg Doss
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SUBJECT:  

Motion 2015-0276 acknowledges receipt of a report on Wireless Telecommunications Right of Way Use Agreement Fees, as required by the 2015/2016 Biennial Budget Ordinance, Ordinance 17941, Section 28, Proviso P1, as amended.


SUMMARY:

Proposed Motion 2015-0276 acknowledges receipt of a report relating to the impacts of, and options for updating the County’s wireless telecommunications facility right-of-way use agreement fees as required by the 2015/2016 Biennial Budget Ordinance. 

The transmitted report responds to the proviso requirements by providing a detailed description of the results of a Real Estate Services (RES) fee comparability analysis.  The report address the following areas:

· It identifies options to adjust the current fee for changing technology; 
· It examines the applicable technical requirements, reviews zoning or regulatory changes that might be necessary to expand the of use of the right-of-way for various kinds of equipment, including ground mounted equipment;
· It explores an incentive-based right-of-way use fee structure; and 
· It provides information on the likelihood that a fee increase would increase or decrease wireless service and access in the rural areas.  

The report does not propose any immediate, significant changes to the existing right-of-way fee structure as it currently applies to changing technology or emerging market conditions.  If changes were made, the report generally reinforces the Executive’s 2014 proposed approach of using a single fee that escalates over time with inflation. Executive staff have indicated that the soonest that they would consider transmitting a new ordinance would be the 2017/2018 Biennial Budget.  



BACKGROUND:

A proposal to change the fee structure for wireless telecommunications facilities on King County property (Proposed Ordinance 2014-0401) was transmitted with the Executive’s 2015/2016 Biennial Budget. The ordinance would have increased fees and other charges and simplified right-of-way use agreements that authorize the use of King County property for wireless telecommunications facilities. 

Currently, the Real Estate Services Section charges annual payments for the use of King County rights-of-way by wireless telecommunications facilities under King County Code 4A.675.060.  There are three tiers of payments, which vary based on the type of equipment and facility within the right-of-way.  Each payment is escalated annually by the most recent Department of Labor, Bureau of Labor Statistics Consumer Price Index for All Urban Consumers (commonly known as the “CPI-U”).  The base use payments are shown in Table 1.

Table 1: Current Initial Right-of-Way Payment by Wireless Telecommunications Facilities
	Type of Equipment/Facility within the right-of-way
	Initial Payment

	Separate support structure (such as a monopole or lattice) used solely for wireless antenna, with antenna/receiver  transmitter and/or equipment cabinet
	$5,000

	Antenna/receiver transmitter (on an existing or replacement pole) and equipment cabinet
	$3,000

	Antenna/receiver transmitter (on an existing or replacement pole) or equipment cabinet, but not both
	$2,000



All new right-of-way payments under the current payment structure begin at the rates shown in Table 1 and escalate annually thereafter using the CPI-U.  Thus, a wireless telecommunications facility that uses a right-of-way for an equipment cabinet beginning in 2015 paid only $2,000 for 2015.  A wireless telecommunications facility that initially commenced use of a right-of-way for an equipment cabinet in 2005 paid in 2015, $2,000 plus the annual escalation amount, determined using the CPI-U, and compounded annually during the period beginning with 2006 and ending with 2015.  In this manner, the current payment schedule charges differing rates for the same equipment type right-of-way use based on length of a wireless telecommunications facility’s agreement with the County.  

The right-of-way payment schedule was established in 2000 and has not been updated since its establishment.[footnoteRef:1]  According to Executive staff, the average annual right-of-way agreement payment under the current three-tiered payment structure, including the applicable CPI-U adjustments, is approximately $6,000.   [1:  Enactment 13734, enacted on March 6, 2000, established the procedures and fees for authorizing minor communication facilities to use county rights-of-way.] 




Executive Fee Proposal (PO 2014-0401):

The Executive submitted in 2014 a proposal that would have eliminated the current three-tiered payment structure for wireless right-of-way use agreements and instead charged all wireless telecommunications facilities the same amount, regardless of type of equipment installed or length of time the use agreement had been in effect.  If enacted, the overall effect of the proposed ordinance would have been to increase the right-of-way use payment for wireless telecommunications facilities to $10,000 in 2015 for all wireless telecommunications facilities, with an automatic, compounded escalation rate of 4 percent per year built into the payment structure.  In this manner, the proposed ordinance would have eliminated the disparity under the existing payment structure between older and newer use agreements.  

Currently, the County has entered into just over 40 agreements for wireless telecommunications facility right-of-way use.  The Executive projected that, if the payment structure proposed in Proposed Ordinance 2014-0401 would have been enacted, Real Estate Services’ wireless right-of-way revenues would have totaled approximately $840,000 for the 2015-2016 biennium, an increase of just over $310,000 over the 2013-2014 biennium.  The Council chose not to enact PO 2014-0401 and instead authorized the proviso in 17941.

Proviso Response - Executive Report:

Comparability Analysis: The proviso called for a detailed description of the results of a comparability analysis carried out by the RES section. The comparability analysis focused on similar right-of-way use fees charged by other local jurisdictions.  When conducting this analysis, RES did not consider charges for the use of properties or assets in addition to the right-of-way as a comparable right-of-way use fee.

RES personnel surveyed 23 municipalities, including 9 in Washington, 4 in Oregon, 7 in California, 1 in Florida, 1 in Illinois, and 1in Minnesota. These municipalities were composed of County governments, City governments, and State Departments of Transportation (DOTs). Several of these were selected based on their matching demographic criteria for comparability, namely having similarly sized populations and ratios between incorporated and unincorporated populations.  Of the 23 municipalities surveyed, 2 did not respond to requests for information and 2 indicated that they do not hold any use agreements for wireless sites in the right-of-way.

Municipalities without Right-of-way Use Fees: Of the 19 remaining respondents, 10 municipalities reported that they do not have an annual fee that matched the exact criteria for this analysis (right-of-way usage for wireless telecommunications facilities). Executive conversations with the survey respondents indicated that although a fee exactly matching the comparability criteria may not be charged, parallel revenue mechanisms often exist that are assessed on external parties using the municipalities’ right-of-way.  Some examples include utility condition permits, utility taxes, telecommunications franchise agreements and general siting permits.



Municipalities with Right-of-way Use Fees: The remaining nine surveyed municipalities charge a right-of-way use fee for wireless telecommunications facilities that was judged to meet the comparability criteria. The Executive’s report indicates that the top-end of King County's existing tiered fee structure is below the starting rate charged by most other surveyed municipalities who charge a similar right-of-way use fee. City of Bellevue, City of Portland, and Alameda County all charge slightly higher fees ($7,200-$7,500). It also indicates that Cook County and Seattle City Light have a greater range of fees with the top ends the exceed King County's current starting fee. Finally, State DOTs in all three surveyed states charge significantly higher fees, with the lower end fees for 'microcells' nearly double King County's fee for separate support structures. Pierce County is the only municipality that charges a lesser fee with a similarly designed approach.

Expansion of the current multitiered use agreement fee structure to adjust for changing technology:  Executive staff have indicated that the existing fee structure is an example of taking technology into account when determining fees. Other municipalities, as noted in the comparability analysis, have similar considerations of types of equipment installed, such as City of Portland, State departments of transportation, and Seattle City Light. The Executive has indicated that its intent with PO 2014-0401 was to simplify the fee by moving away from assessing fee amounts based on the type of equipment and towards a method based on the value of property usage. The report notes that the addition of more tiers would move in the opposite direction, towards a more complex fee structure that would be more cumbersome to administer.

Zoning or other regulatory changes, that might be necessary to allow for the expansion of use of the county's right-of-way to include placement of equipment, such as ground-mounted equipment, in the right-of­way:  The report indicates that the current code does allow for placement of ground-mounted telecommunications equipment in the County's right-of-way pursuant to issuance of a permit. This placement is encouraged over the use of private property by the King County Comprehensive Plan. 

Feasibility, including estimated impacts, of allowing the placement of equipment in the right-of­way, particularly ground-mounted equipment: As noted above, there is not a barrier for placement of ground mounted telecommunications equipment in the county’s right-of-way.  However, the Executive report indicates that “potential code changes have been focused on placement of equipment cabinets/ground-mounted equipment within the "clear zone" and the underground placement of equipment cabinets.” The report continues by indicating that the King County Road Standards define the Clear Zone as "[T]he total roadside border area starting at the edge of the traveled way available for use by errant vehicles." Given the purpose of the clear zone, on roads bounded by shoulder or mountable curbs, the King County Road Standards forbid the placement of structures that could pose a hazard to the driving public within the 10-foot clear zone. The report indicates that Roads staff mentioned that illegally installed equipment has occasionally been placed within the clear zone and has been removed by Roads staff.  


The Executive report notes that collisions with fixed roadside structures like power poles and utility boxes pose a serious risk to the driving public. It goes on to say that the Federal Highway Administration policy also requires that that utility facilities be located as close to the right-of-way line as feasible.

Implementation of an incentive-based right-of-way use fee structure, such as an annual use fee that is inversely proportional to the number of right-of-way use agreements an entity enters into with the county or quantity of equipment placed in the right-of-way:  The report indicates that an incentive-based use fee would be problematic to administer, potentially unfair to smaller carriers and would not be reflective of the cost to the County. Additionally, Exec staff have do not believe that there are any coverage barriers that would need to be addressed by an incentive based system.  Finally, that such an approach could interfere with the County's goal of minimizing adverse impacts to the rural/unincorporated community.

Analysis of the impacts of the above options on rural areas of the county, focusing on the likelihood that the option will increase or decrease wireless service and access in the rural areas:  The Executive’s report indicates that King County aims to provide a fair regulatory framework for private investments in the sorts of infrastructure that could ensure wireless service is available in lands under County jurisdiction, while upholding the restrictions currently in place to maximize citizen safety and the character of rural areas and residential neighborhoods.

The report notes that there are few unserved geographic areas, with those being primarily in the County's resource lands away from residential areas. Wireless service appears to be generally available in the County's rural areas, only lacking in hard-to-reach spots in forested areas far outside of any areas where services are concentrated.

The Executive contends that there are not any service barriers that would need to be addressed by an incentive based system or other systems designed to increase coverage.  The report does not provide a coverage analysis of the option proposed under PO 2014-0401 because Executive staff have indicated that the effort would be resource intensive and that any information provided would not result in policy changes that could significantly affect coverage.

Next Steps: 

Executive staff did not transmit a new fee ordinance in the Mid-Biennial Budget process.  The soonest that they would consider transmitting a new ordinance would be the 2017/2018 Biennial Budget.  If the Executive transmits a new fee proposal, the Council may want to consider the following:

1. How the fee proposal is related to the specific services provided by the Real Estate Services Division.  Since the existing fee revenue is used to support RES staff, the Council may wish to explore the business reasons for expanding the revenue.  For example, will adding more wireless fee revenue preserve RES services that would otherwise need to be reduced?  Or, is the revenue directly tied natural inflator (e.g. Local CPI) for the purpose of keeping up with service requirements?

2. Has the comparability analysis been updated to reflect the most current information?  It might be helpful if the Council knew if the Executive’s proposed approach is working in other markets.  A follow up on the flat fee, small cell technology revenue mechanism used in Portland might provide such an example.  It also might serve to support the Executive’s position that a fee that is independent of technology changes will best serve the wireless industry and administrative needs of the department.

The report on the impacts of, and options for updating, the County’s wireless telecommunications facility right-of-way use agreement fees submitted by the Executive appears to meet the criteria set forth in the 2015/2016 Biennial Budget Ordinance. 


INVITED:
1. T.J. Stutman, Budget Analyst, Performance Strategy and Budget
2. Michael Kulish, Supervisor, Real Estate Services

ATTACHMENTS:

1. Proposed Motion 2015-0276, including attachment
[bookmark: _GoBack]2.	Executive’s Transmittal letter
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