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Subject: A briefing on e-cigarettes and related electronic nicotine delivery systems (vapor products) in King County. (For the purposes of this document the term e-cigarettes also refers to other electronic nicotine delivery devices [vaping products]).
Background: Despite decades of efforts to reduce tobacco use and recent progress in reducing smoking rates, tobacco use continues to be the leading cause of preventable disease and death in the United States and in King County and is associated with stark health inequities. At the same time, state funding for tobacco prevention has been cut by more than 90% over recent years. 

The rise in use of nicotine and tobacco containing e-cigarettes could potentially undermine progress in reducing tobacco use and the associated population health benefits by introducing new young users to addictive nicotine. 
Purpose:  The purpose of this briefing is to provide the Board with an update on the current state of e-cigarette availability and usage, health concerns, and potential policy options to mitigate potential health risks for consideration.
E-cigarettes/Vapor Products  

E-cigarettes are nicotine delivery systems (also called vapor or vaping products) which are electronic battery-operated inhalers that use heat to aerosolize a liquid solution so the user can inhale it. Typically, the solution contains concentrated nicotine, flavorings, and other chemicals.
E-cigarette availability

When e-cigarettes were first introduced to the market, the product largely resembled traditional cigarettes. Many were sold in a package that resembled a cigarette pack and were sold from a small number of specialty kiosks in local malls. The “cig-a-like” versions continue to be sold, but larger, refillable tank style vapor products are growing in popularity. 
From only a handful of retailers selling e-cigarettes in 2010, we estimate that today there may be as many as 1,500 retailers selling e-cigarettes and vapor products in King County. Because vapor product retailers are not licensed, we do not have reliable information on either their numbers or locations. A limited local assessment in 2014
 revealed that 80% of tobacco retailers queried sold some version of e-cigarettes and there are an unknown number of vapor-only retailers. In addition, there is potential concern that these products may also end up being sold from additional non-tobacco retail sectors due to their dramatic increase in popularity, a growing subculture of vapor product users, and a public perception that these products are completely safe. In the absence of licensing to identify who is selling these products, educating retailers and enforcing the current King County Board of Health (BOH) regulation is difficult and incomplete.

Vapor Product Market
Over the past five years, the U.S. vapor product market has grown exponentially and is now estimated at more than $2 billion annually
. Traditional tobacco companies have developed their own products as well as purchased many of the independent vapor product manufacturers. So today tobacco companies continue to manufacture tobacco (despite its well documented serious adverse health effects) as well as vapor products that are often advertised as an alternative to smoking cigarettes. With no federal regulation over vapor products, the industry has been advertising and marketing their products much the same way that tobacco was marketed decades ago. Strategies include television ads during the Super Bowl, radio ads, concert sponsorships, celebrity endorsements, slick magazine ads and sweet candy flavors. These strategies resulted in dramatic increases in use, especially among youth.

Young adults often mistakenly think non-cigarette tobacco products are safe alternatives to cigarettes. Research has shown that youth are also particularly vulnerable to the appeal of novel tobacco products. Because of their addictiveness and the marketing and sale of these products (and their subsequent use by youth), there is concern that non-cigarette tobacco products can introduce youth into a lifetime of addicted tobacco product use and related serious adverse health effects.
Increased Vapor Product Use

Nationwide and locally, vapor product use among youth has increased dramatically over the past two years. In King County, the increase between 2012 and 2014 is statistically significant in each grade and now youth use of e-cigarettes is more common than smoking cigarettes.

Vapor product use among adults is also increasing. In King County, currently 4% of all adults and 7%
 of 18-24-year-olds report using vapor products. While there have been a few reports suggesting e-cigarettes may aid in smoking cessation, other reports show no effect. There is insufficient evidence at this time regarding the potential effectiveness of e-cigarettes as smoking cessation aides.  
Youth Access to Vapor Products

Despite the current Board of Health code that prohibits the sale of vapor products to minors, during random inspections occurring January through June 2015, retailers in King County sold vapor products to minors 19 times (9% violation rate). During the same time period, the violation rate for tobacco inspections was 7% percent (difference not statistically significant). 

Health Concerns

While e-cigarettes are likely to be less harmful than traditional combustible cigarettes, their long-term health effects are not yet known (it took decades before the many severe adverse health effects of tobacco use were studied, documented and widely accepted). The aerosol generated by e-cigarettes contains toxic chemicals including formaldehyde and acetaldehyde, although at considerably lower concentrations than cigarette smoke. Furthermore, there is considerable variability in both the amount of nicotine delivered and other chemicals present among these devices.  
Although much additional research is needed to fully understand the potential health risks associated with long-term e-cigarette use and the potential benefits as a smoking cessation aid,  
it is known with certainty that nicotine, the main ingredient in most e-cigarettes, is a toxic and highly addictive drug. Nearly 9 of 10 smokers start before age 18, and the younger one starts using nicotine, the more likely he/she will become addicted. Nicotine may also adversely affect adolescent brain development. At this time, no e-cigarette product has been tested or approved by the FDA as safe and effective for use as a smoking cessation aid. 

According to a national study, one in five middle school students who reported using e-cigarettes never tried conventional cigarettes. In addition, 44 percent of non-smoking youth who had ever used e-cigarettes report that they have intentions to smoke conventional cigarettes within the next year, compared with 22% of those who had never used e-cigarettes. This leads to great concern that e-cigarettes may be leading youth toward nicotine addiction that could begin a lifetime nicotine addiction and/or use of conventional cigarettes.
Additionally, many of the vapor devices today have refillable tanks that users refill themselves.  This creates the potential for toxic exposure to highly concentrated liquid nicotine for the user, as well as to children who gain access to the solution.  Most calls to the Washington State Poison Center related to e-cigarettes or liquid nicotine are for exposure by young children under six years of age, and in 2014, a toddler in New York died from drinking liquid nicotine.
Vapor Product Regulation, Policy Gaps, Concerns
There are no current federal regulations or oversight, consumer protection requirements, or product quality standards for e-cigarettes or vapor products. Because e-cigarettes have not been fully studied, consumers currently don’t know the potential risks of e-cigarettes, how much nicotine or other potentially harmful chemicals are being inhaled during use, and whether there are any benefits associated with using these products.

In response to the lack of regulation to protect the public from potential harms associated with e-cigarettes, in 2010, the Board of Health took proactive, comprehensive action restricting the sale of vapor products to people age 18 and over, prohibiting sampling of products, and prohibiting the use of e-cigarettes and vaping products in public places and workplaces. Subsequently, similar measures have been recommended by public health and medical professional organizations. Over the past five years, this regulation has served as a model for many other jurisdictions in Washington and across the nation. 

The FDA recently announced an open comment period for proposed rules for increasing regulation of e-cigarettes and related products, including requirements for review of new products and ingredients, warning labels, minimum age, and child-resistant packaging on vaping solutions that contain nicotine. However, there is uncertainty regarding the timing of and requirements that would be included in any potential new rules.
For these reasons, there was significant effort during the recent 2015 legislative session to address growing concerns around vapor products. All of the bills below died before getting to a floor vote in their house of origin. 


HB 1645

This bill proposed to create a statutory framework for the regulation of commerce in vapor products including provisions for: (a) licensing; (b) product safety warnings and disclosures; (c) packaging requirements; (d) Internet sales; (e) and other provisions intended to prevent minors from having access to vapor products. While many provisions of this bill were designed as prevention strategies, later versions included broad statewide preemption, banning local jurisdictions from enacting or enforcing local regulations over the sale, promotion, and use of vapor products. 
HB 1458

This bill was originally proposed to change the legal age for tobacco and vapor products from 18 to 21, but later was reduced to 19 in a committee hearing. Increasing the age to 21 is intended to prevent or delay initiation of tobacco use and subsequent addiction by adolescents and young adults. The impact of changing the age to 21 would produce more health benefits than changing the age to 19.
 
HB 2211

This bill was originally proposed to add a tax on all vapor products in the amount of 60% of taxable retail price. The bill was negotiated down during session to 45% of wholesale (approximately 23% of retail) and would not have taxed product on the shelves at time of increase.

Board of Health Considerations for Additional Actions
When the Board of Health took regulatory action in 2010, vapor products were still very new to the market and there was no state or federal regulation of the production, sale, marketing or use of these products, creating the need for local regulation. Five years later, the FDA still has not issued any federal rules or regulations over these products. Although Washington State law prohibits the sale of e-cigarettes to minors, there is no administrative enforcement structure like there is for tobacco products, therefore the penalty could only be assessed on the clerk (not the retailer) and only through the court system. This ultimately means no enforcement occurs for the sale of vapor products to minors except in counties like King County that have adopted local regulations. However, while the Board of Health code prohibits the sale of vapor products to minors, because there is no licensing requirement for retail establishments, Public Health does not have accurate information about the number or location of retailers. The lack of accurate information about retailers makes education about, and enforcement of, current regulations difficult, resource intensive, and likely incomplete. In addition, in the absence of licensure, retailers found to be selling vapor products to minors multiple times or those that do not pay their fines can continue to operate without the threat of escalating enforcement action against their license to do business. In order to counter the potential adverse health impact of increasing e-cigarette use among youth, additional policy options could be considered. 
Potential Policy Options 

The Board could consider one or more of the following list of potential policy options to help enforce current code, further reduce youth access, and reduce youth use of vapor products. These items need further analysis and legal review and options of interest could be brought back to the Board for consideration at a later date if requested. Items below are also noted if the strategy is supported by a similar tobacco recommendation aimed at reducing youth access to or use of tobacco.
· Require an e-cigarette/vapor product retailer license linked to compliance with current and future Board of Health vapor product sales regulations (Supported by CDC
 and American Lung Association of California
)
· Prohibit the sale of flavored vapor products or restrict where flavored products can be sold (supported by FDA law banning flavored cigarettes
)

· Require point of sale warning signs

· Require product placement requirements

· Restrict the types of retailers that may sell vapor products

· Prohibit the sale through vending machines

· Prohibit coupon redemption and/or two for one discounts (supported by CDC’s recommendation to increase unit price11) 

· Set minimum price for all vapor products (supported by CDC’s recommendation to increase unit price11)

· Increase the minimum age for purchase and use (supported by recent IOM report
)
· Require child-resistant packaging (supported by Washington Poison Center, American Lung Association and other health organizations)
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