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Law, Justice, Health and Human Services Committee

REVISED STAFF REPORT

	Agenda Item:
	8
	Name:
	Amy Tsai

	Proposed No.:
	2014-0480
	Date:
	January 27, 2015



The committee passed this legislation as amended out of committee with a do-pass recommendation. The legislation will be placed on a Council agenda for action after the notice required by K.C.C. chapter 20.18 has occurred.

SUBJECT

AN ORDINANCE related to noise provisions and prescribing penalties.

SUMMARY

PO 2014-0480 would update the county noise code by 
· shifting duties from the Department of Public Health to the Department of Permitting and Environmental Review (DPER), 
· expanding, simplifying and clarifying public disturbance and construction noise provisions which would be used primarily and respectively by the Sheriff and DPER for code enforcement, 
· updating exemptions and variances, 
· modifying penalties and providing for mediation, 
· consolidating most noise provisions into a single chapter, and 
· requiring a three-year review of the changes.

BACKGROUND

The noise code proposal was briefed in committee four times in 2014.  The last update occurred at the January 13, 2015 committee meeting. The background section summarizes information previously presented in committee. The analysis section details proposed changes to the original striking amendment.

King County Noise Code
Maximum decibel levels - The County code sets maximum permissible decibel levels based on the types of property involved (rural, residential, commercial or industrial). In addition, construction and equipment operation (K.C.C. 12.88.040), motor vehicles (K.C.C. Chapter 12.90), and watercraft (K.C.C. Chapter 12.91) all have noise prohibitions based on sound levels, some with time of day restrictions. Measurements of sound require a sound level meter that meets the accuracy of American National Standards Institute specifications. 

Public nuisance and public disturbances - Additionally, there is a public nuisance and disturbance chapter (K.C.C. Chapter 12.92) that prohibits public nuisance and public disturbance noise. Public nuisances are sounds that unreasonably affect the comfort, repose, health or safety of an entire community or neighborhood (K.C.C. 12.87.250). Public disturbances include things such as frequent horns, loud and raucous sounds, and other sounds that interfere with normal conversation at a distance of 75 feet or more (K.C.C. 12.92.020).

Exemptions, variances, penalties and appeals - The Code provides for exemptions for certain sounds such as alarms (K.C.C. Chapter 12.94) and an ability to apply for variances (K.C.C. Chapter 12.96). The code also prescribes penalties and appeal processes (K.C.C. Chapter 12.99). Altogether, the county noise code spans 11 of 50 chapters within Title 12.

Code Enforcement Challenges

Historically, Public Health was charged with enforcement of the noise code. Public Health actively enforced the noise code from 1977 to the late 1980s. Public Health reports that enforcement was time and labor intensive, almost always requiring multiple hours of staff time, waiting at all times of day for the noise to occur, measuring noise with trained staff and calibrated noise meters, and defending the measurements. 

Public Health’s noise code enforcement activities were largely discontinued in the late 1980s or early 1990s due to staffing and resource limitations. In 2001, the code was changed to attempt to shift some enforcement to the Sheriff. Currently, the Director of Public Health and Sheriff are both authorized to administer and enforce the noise code (K.C.C. 12.98.010, 12.99.010). 

Like Public Health, KCSO reports finding the noise code difficult to enforce. For 2013, there were 1,605 calls related to disturbance (noise, loud parties, etc.). At most, there were only two citations, but due to how the calls are coded, there may have been zero citations.

Code Limitations

Over the years, the Ombudsman Office has received numerous complaints from residents experiencing recurring noise problems and concerned about lack of noise code enforcement in their neighborhoods.

In 2012, the Ombudsman produced a memorandum to the Council that highlighted code problems such as unclear distinctions between decibel and public nuisance and public disturbance provisions and unclear division of enforcement duties between Public Health and the Sheriff.

The issues raised by the memorandum laid the groundwork for the key policy issues addressed by the work group, discussed below.

Work Group Convened

At the request of the Chair of the Law, Justice, Health and Human Services Committee, an interagency work group was convened in 2014 to examine the County's noise code and to explore ways to make it more effective and enforceable. The noise work group consists of representatives from the following entities:

· Public Health
· King County Sheriff's Office (KCSO)
· Hearing Examiner
· Council Clerk and Code Reviser
· Prosecuting Attorney's Office (PAO)
· Department of Permitting and Environmental Review
· District Court
· Council staff 
· The Dispute Resolution Center of King County

The work group met eight times over six months, and additional meetings and discussions occurred on an agency-by-agency basis for agency-specific issues. 

Proposed Ordinance 2014-0480

The following are some highlights of the proposed changes:
· Noise enforcement authority would be assigned to KCSO and DPER (instead of Public Health). 
· Maximum permissible sound levels would be retained in code.
· Public nuisance provisions would remain unchanged in code. 
· The current list of public disturbance situations would be retained, but the code would also define a public disturbance noise as “any sound that unreasonably disturbs or interferes with the peace, comfort or repose of a person or persons.”
· Construction decibel limits for certain times of day would be changed to strict hour requirements for normal construction activities. 
· Exemptions are streamlined, clarified and updated. Notable proposed edits to exemptions includes clarifying that motor vehicle racing events are governed by their permits and clarifying that public events and rallies are exempt during specified times of day. 
· DPER would be authorized to grant variances, including temporary 14-day variances and emergency work exemptions.
· Penalties would increase with subsequent violations and the Prosecutor could pursue an injunction. 
· Courts could dismiss a violation if mediation was attempted.  The accused would pay the fine but then be refunded if the citation was dismissed.
· Chapters would be consolidated into one chapter. 
· The County Auditor would conduct a three-year review. 

ANALYSIS

Two main problems have been identified in the current code.

1) The code is confusing, unclear and outdated.
· The county noise code is difficult to find.  It spans 11 out of 50 chapters in Title 12 plus other sections such as animal control and other noise-related provisions located elsewhere. 
· It has definitions for terms that are no longer in use.
· It has provisions that directly contradict each other.
· It has lengthy provisions that sound similar, but are slightly different, from each other.
· It has out-of-date references, including areas where the county no longer has jurisdiction.
· Code enforcement authority language is unclear.

2) The code is difficult to enforce.
· Decibel readings are costly in terms of staff time, equipment, training, and court testimony when disputed.
· Provisions are technically complicated; for example, one construction provision has hour of day, decibel, and 7.5 minute increment requirements.
· All of the above-listed aspects of unclear language add to the difficulty of enforcement.
· Illustrative of enforcement issues, in In Re. Michelle Burtis, the King County district court in Issaquah dismissed a case brought by the Sheriff for a noise infraction. The court raised concerns about the public disturbance criteria being vague and unenforceable. In the absence of decibel readings administered by the County, the court dismissed the case. The court commented, “the County is no longer enforcing these laws, and it is their obligation to do it and or rewrite it.”

The intent of the proposed ordinance is to address these two main issues. First, many of the proposed changes are clarifications to make the code internally consistent and understandable. Second, the proposed ordinance shifts the primary enforcement mechanism from being decibel-based to being public disturbance-based for residential noise and imposing hour limits for construction.

In the course of making these changes, the proposed code attempts to protect against unreasonable noise while allowing reasonable noise to occur. There are three main mechanisms that are employed in the proposed revision to strike that balance.

1) Code enforcement officer judgment with due process protection

In the course of discussing the various scenarios of noise complaints that can arise, it became apparent in the noise work group that for any instance of reasonable noise, there are real-life examples of someone doing a very similar activity to generate unreasonable noise. There is no noise code that can be written to specifically address every scenario and every nuance that will arise. Therefore, ultimately the success of the noise code will depend upon the ability of code enforcement officers to carry out their duties responsibly and accurately. The Sheriff’s Office has expressed a commitment to conducting training in effective noise enforcement. 

For an unjustly accused person, the second level of protection would be the right of appeal. If officers were not applying the law in a fair manner, court opinions would provide new guidance on how the code should be applied. Enforcement agencies would have an incentive to follow that guidance or else risk wasting staff time issuing citations or infractions that will not stand up in court and that may harm community relations.

2) Variances 

In further recognition of the fact that the code cannot plan for every contingency, the ability to issue temporary noise variances is retained in the proposed ordinance. A variance request must be submitted 45 to 90 days in advance depending on the complexity of the request. These timeframes are longer than in current code and in other jurisdictions, but was deemed to be the minimum amount of time necessary for such variance requests, based on legal advice.

To add flexibility to the variance process, options were evaluated to shorten those timeframes. There are two other mechanisms by which a person can seek a variance from the noise code that are not subject to the 45-90 day timeline.  For permitted activities, DPER can grant a variance under a new or existing permit. The proposed ordinance also gives DPER the authority to deem work as exempt due to being emergency work; DPER would be required to report to the Council whenever exercising that authority.

In addition, there are exempted activities designed to allow necessary noise to occur without being subject to noise code restrictions. Many of those exemptions are for things the county has no jurisdiction over, or are for things where no one would complain about the noise, such as a safety device warning sound.

3) 3-year review

It is worth highlighting that many of the proposed changes are clarifications of existing code. The public disturbance approach to enforcement has also been used successfully by other jurisdictions, including some smaller jurisdictions that contract with King County for law enforcement services. However, in recognition that the proposed approach represents a fundamental shift in how King County approaches noise enforcement, the proposed ordinance builds in a 3-year auditor review.  

Finally, it is worth noting that for some situations involving noise, there may be other applicable laws that offer opportunities for relief, such as anti-harassment laws or the state public nuisance statute. 

AMENDMENT:

Striking Amendment 3 will be provided at committee.  It contains the following substantive changes from the original Striking Amendment 1:

· Removes a section regarding Lake Sawyer – Lake Sawyer is no longer in unincorporated King County. Although the City of Black Diamond’s code references King County Code, they are aware of this proposal and have no issues with the removal.
· Removes a section regarding Lake Meridian – Lake Meridian is in Kent and no longer in unincorporated King County. Kent code has its own section regulating noise on Lake Meridian.
· “Construction” is defined to include “building” in place of “assembly” and “erection”, in order to clarify that tenant improvement activities are generally not considered construction that would be bound by the proposed strict hours of operation for construction.
· Lawful pickets, marches, parades, rallies and other similar public events are exempt during specified hours of the day. The original striker had made such events exempt from decibel limits but not public disturbance provisions during all hours. This change was in response to legal review. The word “similar” was also added to “public events” to make it more clear what types of activities might be encompassed by “public events.”
· The director of DPER is authorized to exempt sounds created by emergency work necessary for the health, safety or welfare of the community. When doing so, the director must file a report with the Council.
· The exemption for sounds created by motor vehicle racing events conducted in accordance with applicable permits is clarified to include sounds created by motor vehicle testing and training. This change would make it clear that when these activities have permits that govern their operation, the permit conditions apply instead of the noise code. This exemption would not apply to other activities conducted at a racetrack that are not specified by the exemption, whether permitted or not.[footnoteRef:1] Its effect would be to preserve the status quo of how the noise code is currently applied to facilities conducting motor vehicle racing events.  [1:  Even if the permit did not specify noise conditions, the listed permitted activities would be exempt from the noise code; it would be the responsibility of the agency issuing the permit to determine the conditions of operation. Given the history of racetrack noise and SEPA requirements, it is unlikely that an agency would fail to consider noise impacts in issuing a racing permit.] 

· For heavy construction equipment, operating hours would be from 9:00 am to 7:00 pm on weekends, as opposed to the original striker which had proposed 9:00 am to 5:00 pm. These hours more closely align with the city of Seattle’s noise regulations.
	
	Seattle (approx. analogous categories) 
	Current county code hours for higher decibel limits
	Proposed strict hours of operation

	In general
	7am-10pm weekdays
9am-10pm weekends 
	7am-10pm weekdays
9am-10pm weekends
	7am-10pm weekdays
9am-8pm weekends

	Title 16 clearing/grading
	
	7am-7pm M-Sat
10am-5pm Sun
	

	Heavy equipment/
Seattle multifamily
	7am-7pm weekdays
9am-7pm weekends
	7am-10pm weekdays
9am-10pm weekends
	7am-7pm weekdays
9am-7pm weekends

	Public project
	7am-10pm weekdays
9am-10pm weekends
	
	

	Impact equipment
	8am-5pm weekdays
9am-5pm weekends 
	8am-5pm weekdays
9am-10pm weekends for limited time periods
	8am-5pm weekdays
9am-5pm weekends

	
	Follow normal decibel limits as heard inside buildings 8am-5pm
	Follow normal decibel limits as heard inside industrial/commercial buildings 8am-5pm
	Not have unreasonable noise as heard inside industrial/commercial buildings.



· Exterior construction noise measured from inside buildings is covered in existing code; the language in the striker is clarified to more closely match current code. Note that its applicability would be rare, as it would apply to commercial or industrial districts, which according to the county demographer represent less than 1% of unincorporated King County.
· Exceptions to areas for testing or maintenance at Boeing Field that can be granted by the Public Health administrator are instead granted by the airport manager. The airport manager is a county position; the employee would have the knowledge necessary to perform this function.
· It is clarified that the director of DPER can grant variances as part of an existing permit.
· Timelines for temporary variances are shorted from 90 days to 45 days for simple reviews.
· The timeline for the three-year review is adjusted to reflect potential Council action on this legislation in 2015. .
· The effective date language is clarified.

NEXT STEPS/TIMELINES:

The noise ordinance is undergoing State Environmental Policy Act (SEPA) review and a
Growth Management Act (GMA) notice process. This process is expected to take 60 days.  Final Council action also should not occur until the GMA process is completed.

If a noise code change is passed by the Council, the next step would be to obtain required approval from the state Department of Ecology before the provisions would go into effect. Standards are also deemed approved if the Department of Ecology fails to act within 90 days. (RCW 70.107.060) If all of the processes receive the necessary approvals, final implementation of the noise ordinance would likely occur this summer.
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