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SUBJECT

A briefing on draft legislation for the re-establishment of  WaterWorks grant-making program for water quality improvement projects.

SUMMARY

This briefing will provide an update to the October and December, 2014 briefings on the Metropolitan Pollution Abatement Advisory Committee’s recommendations regarding reinstatement of funding for water quality improvement projects, including the criteria and process more awarding grants for projects within the service area.

The briefing will provide an opportunity to review draft legislation to provide the guidelines and criteria for water quality projects and the process to award grants.

ANALYSIS

The Regional Wastewater Services Plan (RWSP) adopted in 1989 contained financial policy FP-8 which specified by policy the allowable use of up to one and one-half percent of the of annual wastewater treatment division’s operating budget for the purposed on “water quality improvement activities, programs and projects”.  

Appropriation and allocation of funds for water quality improvement activities, programs, and projects was suspended while a lawsuit filed by two agencies with contracts with King County regarding the alleged illegal use of wastewater system funds for the purposes specified in policy FP-8 (and other topics) was pending.  In 2013, the Supreme Court of Washington State upheld a lower court ruling that use of the wastewater system operating funds was allowable for the purposes described in policy FP-8.  The appeal process for the lawsuit was exhausted in early 2014. 

Subsequently, Wastewater Treatment Division staff began working with MWPAAC in the second quarter of 2014 to gather input and suggestions regarding “criteria and limitations” for funding of water quality improvement activities, programs and projects.   MWPAAC appointed a subcommittee entitled the “Our Waters Working Group”, chaired by Pam Carter, Commissioner for the Valley View Sewer District.  

The working group proposed criteria and limitations to MWPAAC’s general assembly this summer and MWPAAC has made its recommendations to the Executive.   In October the RWQC was briefed by a MWPAAC representative and member of the work group and Executive staff regarding MWPAAC’s recommendations.   The briefing came during the middle of the Council’s deliberations regarding the Executive’s proposed 2015-16 budget.

The Executive proposed an appropriation of: $4,096,930 over the biennium for the WaterWorks program.  He noted in his budget documents that his intent was to reinstate the water quality program focused on “engaging residents, businesses, community organizations and customers in actively working to improve water quality in the WTD service area through funding provided and administered by WTD”. The amount proposed to be appropriated the maximum allowable under the King County Code which authorizes up to 1.5 percent of WTD’s operating budget to be expended on water quality improvement activities, programs, and projects. 

The working group proposed criteria and limitations to MWPAAC’s general assembly this summer and MWPAAC has made its recommendations to the Executive via a memorandum (dated September 10, 2014) to Pam Elardo, WTD’s Division Director.  The memorandum was also presented to the Regional Water Quality Committee on October 1, 2014 (Briefing 2014-0176 – Attachment 1). 

The Council determined that there was insufficient time during budget deliberations this fall to develop and specify the funding criteria,  restrictions and procedures.  Therefore the Council appropriated the funds also adopted the following budget proviso restricting the expenditure of the funds:   

P2 PROVIDED FURTHER THAT:
	Of this appropriation, $4,096,043 shall not be expended or encumbered until the council adopts ordinances regarding water quality improvement project funding as specified in this proviso.  Each ordinance shall reference the subject matter, the proviso's ordinance, ordinance section and proviso number in both the title and body of the ordinance.  Upon council adoption of each ordinance, funding shall be released for expenditure as follows:
		A.  $2,000,000 shall be released for the WaterWorks grant program upon the adoption by the council of an ordinance establishing the grant award criteria and process for the WaterWorks grant program following the discretionary referral to, consideration and recommendation by the regional water quality committee.  The grant program shall allocate funding to local and regional governments, including King County, nonprofit organizations, community organizations and businesses, for the purpose of water quality improvement projects within the King County wastewater service area; and
		B.  The remaining $2,096,043 shall be released upon adoption of an ordinance or ordinances allocating these funds to specific water quality improvement activities, programs or projects located within the King County wastewater treatment service area. 
	The ordinances required by this proviso shall be introduced by a King County councilmember in the form of a paper original and an electronic copy with the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers, the council chief of staff, the policy staff director and the lead staff for the transportation, economy and environment committee, or its successor.

Based on the input from MWPAAC and further discussion with members of the RWQC, staff has been preparing draft legislation to re-instate the grant making program.  At the writing of this staff report – the draft legislation was still under-going administrative and legal review.   It is anticipated to be available prior to the committee meeting and an electronic copy will be distributed by email – with hard copies distributed at the meeting.

BACKGROUND

Background and History
King County owns and operates a regional sewage treatment system developed by the
Municipality of Metropolitan Seattle (Metro), which was merged with King County in 1993.

The County, as successor to Metro, provides sewage treatment and disposal service to 34 local sewer utilities owned and operated by cities and special districts in King and Snohomish Counties. This service relationship is governed by long term agreements that, among other things, provide for payment to the County for sewage treatment and disposal. These agreements restrict the kinds of expenses the County can charge local utilities for to those expenses incurred to treat and dispose of sewage. The revenues collected from local sewer utilities in accordance with these agreements, coupled with some related charges and occasional state and federal assistance for capital needs, constitute the financial support for development and operation of the metropolitan sewage treatment system.

When Metro was created in 1959 the discharge of untreated and partially treated sewage into Lake Washington and Puget Sound was the primary cause of water quality degradation in the region. The primary remedy was removal of all sewage discharges to Lake Washington and reduction of untreated sewage discharges to Puget Sound through the development of a modern regional sewage treatment system. The civic campaign to create Metro and generate public support for the massive capital investment deemed necessary to develop a regional sewage treatment system, coupled with the successful development of that system, caused Metro to be regarded as the region’s preeminent water quality agency. This led to expectations that Metro would be a major player in water quality activities in addition to sewage treatment and has, from
time to time, created some pressure to use sewer revenues to help pay for these other activities.

These expectations were aided by provisions in state law that gave Metro broad powers to engage in water pollution abatement activities and abetted by the fact that there were no other entities in the region with Metro’s water quality focus or technical expertise.

History
Metro’s identification with water quality and the monitoring capability it developed in support of its sewage treatment responsibilities made it a logical participant in the Water Quality Management Study, begun in 1971, that was undertaken to define a basin-wide water quality management program in the Cedar and Green River Basins. This study, one of four guided by the River Basin Coordinating Committee (RIBCO), was undertaken with a federal grant and funding and contributed services from Metro and local governments. The study included an analysis of water quality conditions in the region’s major water bodies and development of a handbook that addressed small lake conditions and rehabilitation measures.

The RIBCO studies were followed in 1974 by the designation of Metro as the agency responsible, under Section 208 of the 1972 Clean Water Act, for water quality planning for the Cedar-Green River basins. Metro developed a comprehensive area wide water quality plan with federal funding made available under the provisions of Section 208. Metro continued to engage in various water quality activities and updates of that plan after federal funding was no longer available. These activities were supported by sewer revenues but the expenditures constituted a very small percentage of Metro’s water pollution control operating budget. Examples included lake management and restoration activities and technical studies on storm water. Metro also engaged in public education/awareness activities regarding water quality. Other local governments began assuming water quality responsibilities and participated in both the funding and management of these activities.

CULVER Report
In 1988, in response to pressure from local sewer agencies, the Metro Council formed a special task force – the “Water Quality Program Review Committee” to review Metro’s responsibilities, authorities, programs and its funding for activities not directly related to sewage treatment. The task force was chaired by A.J. Culver - then mayor of Issaquah and a member of the Metro Water Quality Committee, representing the small cities. The “Final Report of the Water Quality Program Review Committee” was circulated on June 1, 1988. This report is commonly referred to as the Culver Report.

The report found that Metro had historically spent close to 3.5 percent of its operating budget of non-directly related sewage treatment activities. It recommended that 3.0 – 3.5 percent was a “reasonable amount” to dedicate to these types of activities at least until 1995 when Metro was scheduled to undertake additional and expensive capital improvements. This allocation became known as CULVER funds.

In 1996, the Regional Water Quality Committee (RWQC) recommended financial policies to the council which was adopted by, Motion 9869, “…financial policies for the water quality program within the Department of Natural Resources of King County”.  Financial Policy 8 limits the use of funds for non-sewer water quality activities, programs and projects to 1.5 percent of the wastewater operating budget. This language was later modified and adopted into the current RWSP financial policies as stated and described in the introduction to this document.

The Regional Wastewater Services Plan (RWSP) adopted in 1999 contained financial policy FP-8 which specified by policy the allowable use of up to one and one-half percent of the of annual wastewater treatment division’s operating budget for the purposed on “water quality improvement activities, programs and projects”.  

Amendments to the policies were adopted by the Council on September 25, 2006 by Ordinance 15602, (as recommended by the Regional Water Quality Committee and the  Growth Management and Natural Resources Committee[footnoteRef:1]) including changes to FP-8  so that it was amended to read as follows (shown in strikeout and underline form): [1:  Predecessor to the current Transportation, Economy and Environment Committee)] 


FP 8: “Water quality improvement activities, programs and projects, in addition to those that are functions of sewage treatment, may be eligible for funding assistance from sewer rate revenues after consideration of criteria and limitations suggested by the metropolitan water pollution abatement advisory committee, and, if deemed eligible, shall be limited to one and one half percent of the annual wastewater system operating budget. An annual report on activities, programs and projects funded will be made to the RWQC. ((This policy shall remain in effect until such time as a financial plan for the
surface water regional needs assessment is adopted and implemented.)) Alternative methods of providing a similar level of funding assistance for water quality improvement activities shall be transmitted to the RWQC and the council within seven months of policy adoption.”

A report was submitted by the Executive in 2007, but was not reviewed by the RWQC or Council in any committee.   

A 2008, lawsuit filed by Cedar River Water and Sewer District and Soos Creek Water and Sewer District with vs. King County alleged the illegal use of wastewater funds to support/fund water quality projects (also known as ‘Culver Fund Projects’).   In 2010, appropriation and allocation of water quality project funding in conformance with FP-8 was suspended while the lawsuit was being deliberated.  

In 2013, the State Supreme Court ruled in favor and upheld the decisions of the Pierce County Superior Court which concluded that: 
 
King County, as Metro’s successor, is authorized by RCW 35.58.200 to engage in water pollution abatement activities, including activities related to sewage treatment and disposal, and water quality improvements including the Culver Fund activities at issue in this lawsuit . . . .    

All Culver Fund activities and projects at issue in this lawsuit are for water pollution abatement as defined by the statue, and related directly and indirectly to sewage treatment and disposal.  Plaintiffs have failed to carry their burden of establishing that the county lacks the legal authority to include Culver expenditures in calculating the sewage system’s total monetary requirements under the Contract. 

Financial Policy 8 authorizes the County to engage in water quality improvement activities, programs, and projects, in addition to those that are functions of sewage treatment, after consideration of criteria and limitations suggested by MWPAAC, and to fund those projects from sewer rate revenues up to 1.5 percent of the annual wastewater system’s operating budget.  The Culver Fund expenditures at issue in this case were properly determined to be eligible for funding from sewer rate revenues after consideration of criteria and limitations suggested by MWPAAC, and did not exceed 1.5 percent of the annual wastewater system operating budget.

The Contracts between the county and plaintiffs expressly contemplate that the component agencies are subject to the County’s reasonable rules and regulations as they may be enacted and evolve over time, and the County will operate its wastewater treatment facilities pursuant to a Comprehensive Plan that evolves over time.  These evolving obligations include the component agencies’ obligations to pay for water pollution abatement activities, including water improvement activities;  The reasonable rules and regulation referenced in the Contract include the RWSP enacted in 1999, and the Culver Fund policy (Financial Policy 8) contained therein.


Following the final appeals to the lawsuit being exhausted in the first quarter of 2014, Wastewater Treatment Division staff reached out to contract agencies via MWPAAC to express the Executive’s intention to reinstate the funding and allocations for water quality projects in his proposed 2015-16 County budget.

Subsequently, Wastewater Treatment Division staff began working with MWPAAC in the second quarter of 2014 to gather input and suggestions regarding “criteria and limitations” for funding of water quality improvement activities, programs and projects.   MWPAAC appointed a subcommittee entitled the “Our Waters Working Group”, chaired by Pam Carter, Commissioner for the Valley View Sewer District to develop MWPAACs recommendations regarding this funding.  

The working group proposed criteria and limitations to MWPAAC’s general assembly this summer and MWPAAC made its recommendations to the Executive.  These recommendations were also presented to RWQC at its October 2014 meeting. 

ATTACHMENTS:   none

image1.png
kil

King County




