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December 12, 2005

The Honorable Larry Phillips
Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Phillips:

Enclosed is an ordinance seeking approval of the 2006 contracts between The Office of the Public Defender (OPD) and Associated Counsel for the Accused (ACA), Northwest Defenders Association (NDA), Society of Counsel Representing Accused Persons (SCRAP) and The Defender Association (TDA) for legal representation of indigent persons.  This ordinance is in compliance with King County Code 2.60.040 which provides that “The county executive may enter into agreements with nonprofit corporations formed for the specific purpose of rendering legal services in behalf of indigents to provide legal services to persons eligible for representation through the public defense program.  All such contracts entered into by the county executive shall be subject to approval by the county council.”  Passage of this ordinance will enable execution of the referenced contract documents.

King County has contracted for indigent legal defense services for over 30 years.  In fact, several of the current agencies have contracted to provide indigent defense services for King County for several decades.  Historically, the Metropolitan King County Council has not reviewed these contracts until late in the year.  The contracts for 2006 set a new precedent in that they are being forwarded for council action before the close of 2005.  This marks the achievement of a major business goal for OPD and the start of a negotiating and contracting business practice that will result in OPD contracts being completed before the start of the contract year.  

The 2006 contracts carry forward the same scope of work provided by these agencies for many years and cover the period January 1, 2006, through December 31, 2006.  Major factors in the 2006 contracts that remain unchanged from the 2005 contracts are as follows.

· The agencies deliver the legal services as independent agencies.  The contract defines the firms as. . .“The Agency, a nonprofit public defender law firm, as an independent contractor, incorporated under Washington Nonprofit Corporation Code…”  The term independent contractor has a defined meaning in the case law in Washington State law.  The contracts accept this legal definition and have not provided any further definition in order to avoid a conflict between the law and the contract term.  It is the intent of the county that the firms are fully independent agencies and the county has retained all legal rights to monitor the agencies and set contract requirements.  At all times, the county remains fundamentally liable to all clients to provide legal services mandated under the U.S. Constitution and other laws.
· Since 1988 contract workload has been scaled to adhere to caseload standards which define attorney workload.
· Agencies must provide necessary support to attorneys:

· training;

· clerical and office support; and

· supervision (one supervisor for ten attorneys, since 1988).
· Agencies must comply with minimum experience standards when assigning attorneys to cases.
· Attorneys are required to:

· contact their clients within five days;

· provide effective assistance of counsel; and

· keep clients’ secrets and confidences.
· Agencies must keep sufficient records to verify workload and costs.
· The contract presumes, but does not require, that a single attorney will handle an assigned case until conclusion.

Significant changes made in the 2004 contract and 2005 amendments continue in the 2006 contract.
· Changes were first made in the 2003 contract to make it consistent with the standard contract basic requirements used by departments within the Executive Branch.  Use of a consistent standard contract form ensures, among other things, that each county department is current regarding important King County Code and State Law references and risk management considerations.  Increased minimum levels of insurance for General Liability to $1,000,000 per occurrence and $2,000,000 in aggregate; for Professional Liability to $2,000,000 per claim and in the aggregate; for Automobile Liability to $1,000,000; and, for Stop Gap/Employers Liability to $1,000,000.  
· Historical statistics show that criminal cases ebb and flow.  Agencies are required to take all cases assigned and manage the flow of cases filed by the Prosecuting Attorney’s Office (PAO).  Previous to 2003, agencies turned down cases because the referrals went over their monthly allotment.  This practice left OPD with no option but to use private outside assigned counsel at more costly rates than the agencies.  Beginning with the 2003 contract, agencies are required to take all cases assigned (unless a legal conflict of interest exists) and the county, in turn, pays the agencies for all cases assigned over the contract amount on a regular basis.  OPD has worked with the agencies to ensure they have timely information to enable managing the ebb and flow of cases.

· Agencies must structure their accounting systems to report expenditures for each revenue source received.  This “cost center” accounting approach will account for county funds separately from state funds and Seattle Municipal funds.

· The county may terminate a contract upon seven days’ notice with material breach (fraud, mismanagement, failure to provide counsel).  The previous provision included a series of appeals, ending in 60 days.  The contracts also include a provision allowing the county to terminate without cause on 60 days notice.
· The contracts include a dispute resolution process as a discretionary method of resolving disputes.

· The county requires that there be a direct relationship between the funds provided and the costs incurred.  The county retains sole discretion to determine whether the costs are related to legal services.

· The agencies are free to sign other contracts for non-profit legal work.  Previously, they were required to work only for King County.

· The agencies now must report the number of attorney hours spent on complex litigation cases (aggravated murder and certain fraud cases).  The data supplied will assist in a better understanding of the resources required for these expensive cases and serve as documentation for the amounts of reimbursements requested. 

The following changes were negotiated in the 2006 contract.
· The county and agencies agree that when operational or performance issues arise in the course of providing the services of a contract, a resolution of an issue or concern will be attempted at the lowest administrative level possible, although generally contact with the agencies shall include the managing director. 
· Andress, complex felony, and persistent offender cases now are tracked separately from all other case credit designations. 
· The agencies must re-draft and submit previously submitted practice standards as required by corrective action.  The standards shall be sufficiently detailed to set objective expectations for each duty included within the scope of work for each position and shall be measurable by objective means.  With each practice standard, the agencies shall include a procedure for monitoring compliance with the standard.  Attorney practice standards, include but are not limited to:  lawyer-client relationship, investigation and preparation, preliminary hearings, disposition without trial, trial, post conviction or fact finding, attorney use of paraprofessionals and expert services.  Other standards must include the paraprofessional practice, and standards for supervision of attorneys and paraprofessionals.

· The total amount of reimbursement included in a contract resulted from the application of the Public Defense Payment Model approved by the King County Council by Motion 12160.  The allocation for each case area was calculated to provide funding for public defender salaries at parity with similarly situated attorneys in the Office of the Prosecuting Attorney.  The agencies’ staffing plans may be reviewed by OPD to verify that attorneys’ experience levels meet or exceed required experience for case practice area, and placement within the salary schedule is reasonable.
· Monthly payment is not only subject to performance requirements being met, but also on completion of scheduled corrective action requirements noted in the OPD 2005 site visit review and the agencies’ plans for corrective action.  For each corrective action due date missed, one percent of the subsequent month’s payment will be withheld until action is completed or report is received and accepted by the county.
· The agencies are to be paid by OPD for Becca (CHNS, ARY, and Truancy) legal services from funds provided by the state, a monthly amount equivalent to the proportion of projected cases to be assigned to an agency by OPD or as ordered by the court.  The agencies and county share a risk-based allocation methodology in which the monthly amount constitutes both the minimum and maximum payment to an agency for services in this case type.  OPD will make every effort to assign cases consistent with an agency’s proportion of funding. 

· The county modified reporting requirements to more accurately address current practice in both the new model for financing and enhanced data tracking.
· The agencies now are contractually required to comply with negotiated policies and procedures addressing client complaints, extraordinary occurrences, attorney supervision, the security and administration of information systems, and rules governing case withdrawal. 
As with any complex business endeavor, not all issues could be identified and resolved in time for inclusion in the 2006 contract.  As a preview, following is a sample of the issues on this winter’s agenda leading to the 2007 budget and 2007 contract negotiation sessions. 
· Becca case area model and funding:
· Develop a caseload standard for Becca;
· Complete a model such as is used with the CX funded case areas.

· Sexually Violent Predator case area model and funding:
· Develop a caseload standard for SVP cases;
· Complete a model such as is used with the CX funded case areas.

· Case transfers/withdrawals:
Determine impact on fund model and relative merit of lowering case credit standard for work done on a case prior to the case transferring to another agency or assigned panel member

· Murder 1 and 2 case credits:
Determine impact on fund model and relative merit of increasing case credit allocation upon initial assignment, as opposed to requiring agency to request and provide justification for extraordinary credits.

· Case discovery:
OPD and PAO have entered into an agreement to process case assignment and transfer of discovery documents.  If pilot proves successful, an increase in days between assignment and arraignment will result and a contract change to reduce agency days to determine case conflict would be possible.

· Pro se clients:
Determine case standards for standby counsel and paraprofessionals as assigned by the court for pro se defendants.

· Senior attorney study:
Collaborate with county HR on study to determine public defense senior attorney parity with similarly situated attorneys in the Office of the Prosecuting Attorney.

If you have any questions, or need additional information, please contact Jackie MacLean, Director of the Department of Community and Human Services, at 206-296-7689.
Sincerely,

Ron Sims

King County Executive
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Shelley Sutton, Policy Staff Director




Rebecha Cusack, Lead Staff, BFM Committee




Anne Noris, Clerk of the Council


Bob Cowan, Budget Director, Office of Management and Budget


Jackie MacLean, Director, Department of Community and Human Services

